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THE FUNCTION OF REPRODUCTION COST IN 
PUBLIC UTILITY VALUATION AND RATE 
MAKING 


HE legislative power to restrict rates charged for services 
of public utilities in this country has been firmly established 
since the decision of the United States Supreme Court in Munn v. 
Illinois" And since the decision in Reagan v. Farmers’ Loan 
& Trust Co.’ it has been recognized that this power of restriction 
is not unlimited, and that rates cannot be reduced below a point 
sufficient to pay necessary operating expenses and, in addition, 
some element of profit as compensation for the use of the prop- 
erty. In Smyth v. Ames®* it was held that the minimum profit 
to which the utility company was entitled, in addition to its oper- 
ating expenses, was a fair return on the value of the property 
which the company employed for the public convenience. In 
that decision the court declared: 


“ And in order to ascertain that value, the original cost of construc- 
tion, the amount expended in improvements, the amount and market 
value of its bonds and stocks, the present as compared with original 
cost of construction, the probable earning capacity of the property 
under particular rates prescribed by statute, and the sum required 
to meet operating expenses, are all matters for consideration, and 
are to be given such weight as may be just and right in each case. 
We do not say that there may not be other matters to be regarded in 

1 94 U. S. 113 (1876). 
2 154 U. S. 362 (1894). 
8 169 U. S. 466 (1898). 
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estimating the value of the property. What the company is entitled 
to ask is a fair return upon the value of that which it employs for the 
public convenience.” ¢ 


No measure of the weight to be given to any of the above 
factors in determining value was indicated, and it will be noted 
that no particular emphasis was placed upon the present cost of 
construction, although it was mentioned as one of the factors 
to be considered. 

The twenty-five years which have followed have been fruitful 
in controversy as to the effect to be attributed to each of the 
factors named. The use, as a measure of value, of earning ca- 
pacity, under past or existing rates or under rates prescribed by 
statute, has been criticised upon the ground that a constitutional 
guaranty of a fair return upon a value based upon present earn- 
ings would result in constitutional protection of present earnings, 
whatever they might be. The reasoning is frequently referred 
to as a “vicious circle.” Market value of bonds and stocks 
is criticised because it likewise reflects present earnings and pres- 
ent rates and would tend to perpetuate them, and also because it 
is usually only a very small percentage of the total securities 
which is traded in by speculators upon the market, and the price 
does not accurately reflect the amount for which the entire prop- 
erty or the controlling interest in it would be bought or sold. The 
variation in the market quotations of railroad stocks from day to 
day is in itself a clear indication that such quotations do not 
determine value, since actual value could not fluctuate in this 
way. For these reasons there has been little sanction either in 
judicial decision or in economic principle for attributing any 
considerable weight to either of these factors. 

The elimination of these factors from those mentioned in 
Smyth v. Ames brings us to a consideration of the weight to be 
accorded to “the present as compared with original cost of 
construction,” in determining the amount upon which a utility 
is entitled to earn a fair return. 

There has been an increasing controversy between those who 
contend that the “ fair return” should be computed upon the 
present cost of construction or estimated present cost of repro- 





4 P. 547. 
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ducing the property, and those who advocate the use of original 
cost as a basis for the fair return. There has been some minor 
controversy as to whether present cost of construction, or “ cost 
of reproduction ” as it is generally called, should be based upon 
the cost of reproducing the identical plant or a substitute plant 
capable of performing the same service; and the proponents 
of original cost have advanced slightly different conceptions 
of that basis, which have been variously designated as original 
cost, historical cost, prudent investment, sacrifice of the in- 
vestor, and so forth. The predominant issue, however, has been 
between those who advocate consideration of present labor 
and material costs entering into construction, whether of the 
same or a substitute plant, and those who would take into ac- 
count the labor and material costs existing at the time of the 
original construction. Present costs are, in many instances, 
more than double the original costs, and the difference between 
a fair return based on original cost, and one based on present 
costs would, in the case of the railways of the United States, 
amount to millions of dollars annually. The question is, there- 
fore, of tremendous financial importance. It is to this issue that 
particular attention is invited at this time. 

The use of cost of reproduction probably has stronger judicial 
sanction than the use of original cost. Adjustments of rates by 
various public commissions, at a level sufficient to pay a fair 
return upon the estimated cost of reproducing the property, 
have been sustained as proper in a number of decisions by the 
Supreme Court of the United States.” Such adjustments have 
been sustained even where the cost of reproduction has been es- 
timated upon the basis of current wage and material costs sub- 
stantially higher than those existing at the time of the original 
construction of the plant.° And a Commission order made with- 
out any consideration of present cost of reproduction and reducing 





5 Knoxville v. Knoxville Water Co., 212 U. S. 1 (1908) ; Willcox v. Consolidated 
Gas Co., 212 U. S. 19 (1909) ; Omaha v. Omaha Water Co., 218 U. S. 180 (1910) ; 
The Minnesota Rate Cases, 230 U. S. 352, 434 (1913); Des Moines Gas Co. v. 
Des Moines, 238 U. S. 153 (1915); Denver v. Denver Union Water Co., 246 U. S. 
178 (1918). 

6 Brush Electric Co. v. Galveston, 67 L. ed. 674, decided June 4, 1923; 
Galveston Electric Co. v. City of Galveston, 258 U. S. 388 (1922). 
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rates to a level insufficient to pay a fair return on such cost has 
been held confiscatory and unconstitutional.’ On the other 
hand, the use of reproduction cost as a basis for rate making is 
still subject to much uncertainty. The latest decision of the Su- 
preme Court is to the effect that reproduction cost is not 
controlling but is only one of several factors to be considered, and 
that the “ fair return” may be computed upon a sum substan- 
tially smaller than present cost of reproduction, provided only 
that reproduction cost is given due consideration.* The 
Interstate Commerce Commission, in its valuation of railways 
required by Section 19a of the Interstate Commerce Act, seems 
to have been basing its tentative findings largely upon cost of 
reproduction new, less depreciation. 

The movement in favor of original cost has recently attracted 
nation-wide attention, on account of its advocacy by the National 
Conference on Valuation of American Railroads, called by Sen- 
ator LaFollette and others in Chicago, and also by reason of 
two dissenting opinions —one by Mr. Justice Brandeis in the 
case of State of Missouri ex rel. Southwestern Bell Telephone Co. 
v. Public Service Commission of Missouri,’ the other by Mr. 
Commissioner Eastman in the final report of the value of the San 
Pedro, Los Angeles and Salt Lake Railroad.*® In addition, there 
have been a number of magazine articles advocating the use 
of original cost as opposed to cost of reproduction." Many 
unsound but plausible arguments advanced in support of this 
movement have, it is believed, escaped effective reply, and it is 
the purpose of this article to point out some of the objections to 
the use of original cost as a rate base and to defend the use of 
present costs. The discussion will be divided into two parts: 





7 State of Missouri ex rel. Southwestern Bell Tel. Co. v. Public Service Comm. 
of Mo., 43 Sup. Ct. Rep. 544 (1923) ; Bluefield Waterworks & Improvement Co. v. 
Public Service Comm. of W. Va., 43 Sup. Ct. Rep. 675 (1923). 

8 Georgia Ry. & Power Co. v. Railroad Comm. of Ga., 43 Sup. Ct. Rep. 680 
(1923). 

9 Supra. 

10 95 I. C. C. 463 (1923). 

11 See Donald R. Richberg, “A Permanent Basis for Rate Regulation,” 31 
Yate L. J. 263, 266, 279; Robert L. Hale, “ The ‘ Physical Value’ Fallacy in 
Rate Cases,” 30 Yate L. J. 710, 720; Gerard C. Henderson, “ Railway Valuation 
and the Courts,” 33 Harv. L. Rev. 902, 1031; David Friday, “An Extension of 
Value Theory,” 36 Quart. Jour. or Econ. 197. 
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first, a general statement of the function, and a defense of the 
use of reproduction cost in rate making and valuation; and 
second, a number of suggestions as to the application of the 
proposed process in particular valuation problems. 


I 


The function of any cost of plant figure in the fixing of the 
rates may be simply illustrated in the case of a railroad built 
to serve a single shipper, such as a large coal or iron miner 
or the owner of a large timber tract. It is clear that in any ne- 
gotiation with the promoter as to rates to be charged by such a 
railroad, the minimum would be computed at a sum sufficient 
to include reimbursement for operating expenses and interest 
at prevailing rates upon the cost of constructing the plant. In 
other words, rates would have to equal the total cost of producing 
the service, including the necessary cost of procuring capital, and 
it seems clear that in such a case the rate would be computed 
in terms of cost of service, rather than in terms of a fair return 
on value, or of compensation or rental for use of property of a 
predetermined value. It might also be noted, in passing, that 
if the traffic were so limited as to indicate probable exhaustion 
within a short period, such as ten years, the promoter would 
stipulate that the rates should include a factor for amortization 
of the capital, as well as for interest and operating expenses. 

The illustration, however, affords no test of the issue between 
original investment and present cost of reproduction, since in 
this case they are the same. In order to test this issue let us 
suppose that our mine is in the vicinity of an old railroad, 
originally constructed years before for the purpose of logging 
a now exhausted tract of timber. Let us suppose that this old 
road is in physical condition equal in every respect to a new 
road and capable of rendering identical service, but that it was 
built when prices were low, and at half what a new road would 
now cost. This illustration brings into clear focus the question 
whether a fair return should be figured upon the basis of original 
cost, of present scrap value, or of present cost of reproduction. 
It is about as strong a case for the use of the smaller original 
cost, rather than the larger reproduction cost, as can well be 
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imagined, and yet it is believed that there are many reasons 
which demonstrate conclusively that even here constitutional 
principles and economic laws require that rates be fixed at what 
would be the present cost of duplicating the service, and that they 
should produce interest upon the present cost of reproduction, as 
well as an amortization fund, if the traffic is limited. Some of 
these reasons follow. 

1. The physical structure and the capacity for service being 
identical and the available traffic being the same in both cases, 
nothing but an artificial rate restriction can produce a difference 
in the economic values of an old road and a new one. Under our 
constitutional principles, in the case of condemnation at least, 
the amount which an owner can be compelled to accept for the — 
taking of his property cannot be made to depend on when or 
where he acquired that property or how much it cost him. The 
same principles would seem to apply when only the use of the 
property is devoted to the public service. The physical proper- 
ties and the surrounding conditions of the old road and the new 
road being identical and the owners devoting identical prop- 
erties to producing identical service, we know of no constitutional 


principle which should compel the one to accept a smaller com- 
pensation than the other. It is only by assuming that there is 
legislative power under the Constitution to compel the acceptance 
of lower rates in one case, that a lower economic value can be 
assumed. We know of no such constitutional power. In The 
Minnesota Rate Cases,” the court said: 


“ The making of a just return for the use of the property involves 
the recognition of its fair value if it be more than its cost. The prop- 
erty is held in private ownership and it is that property, and not the 
original cost of it, of which the owner may not be deprived without 
due process of law.” 


2. There is reason to assert that a public utility which oc- 
cupies its field more or less to the exclusion of other similar 
companies, and which has taken private property under eminent 
domain and has received public franchises, should be subjected 
to the implied obligation of standing ready at all times to furnish 
its service as cheaply as another company might if permitted 





12 230 U. S. 352, 454 (1913). 
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to enter the field. It is to be assumed that at any given time 
another company would be willing to enter the field, if unoccu- 
pied, and furnish the service at the present cost thereof, including 
interest on the present cost of a new plant, and amortization of 
the investment, when the circumstances warrant it. The fact 
that the original company made its investment at a period of 
high prices and perhaps before the service was justified would 
seem to be no reason why it should be permitted to charge prices 
at a later period in excess of those at which another company 
would then be willing to enter the field and furnish the service. 
On the other hand, even though the original company made its 
investment at a period of low prices, if it makes its present 
charges upon the basis of present cost, there is no hardship 
upon the public, so long as the rates are no higher than those 
which would be necessary to induce another company to enter 
the field. If the power of legislative restriction extends to the 
point of fixing charges at the present cost of duplicating the serv- 
ice, the reason and necessity for such restriction would seem 
to end at that point. It may well be argued that at that point 
the power of legislative restriction exhausts itself, and that below 
that point the utility should be as free as any other company to 
claim the protection of the Fourteenth Amendment in fixing the 
price at which it will or will not furnish service. 

It has been argued that if value cannot be determined inde- 
pendently of rates, and if rates are to be fixed on a basis of cost 
of service, all constitutional questions as to depriving the owner 
of his property, or of a part of the so-called value of his property, 
are avoided, because the court does not make any effort to as- 
certain the value of the property, and the court does not take, 
by this rule, any value which may be claimed on any theory.* 
The conclusion drawn is that the court is as free to base rates 
upon original cost as upon any other basis. The suggestion that 
the value cannot be determined independently of the rates is to 
a large extent sound, and the argument that, in the fixing of his 
rates on the basis of original cost, the owner is thus not being de- 
prived of any value may therefore seem plausible. But it must 
be remembered that, irrespective of the value of the plant, the 





18 Donald R. Richberg, supra, 31 YALE L. J. 263. 
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service which is rendered is a thing of value which, under the 
Fourteenth Amendment, the owner should be free to sell or to 
withhold, except to the extent that that freedom is restricted by 
the implied obligations assumed when the property is devoted 
to public use. If the extent of this implied obligation has been 
correctly stated above, that is, if it is limited to the duty of 
furnishing service at any time at the rates which would then be 
necessary to induce another company to furnish the service, it 
would follow that any attempt to compel the owner to furnish 
his service at lower rates than this would deprive him of the pro- 
tection of the Fourteenth Amendment. If it is once admitted 
that a limit exists below which the capital cost factor in a rate 
cannot be reduced, the necessity of defining that limit at once 
arises.’ The reasoning of Smyth v. Ames affords no precise defi- 
nition. Original cost is an accident which bears no necessary 
relation to the present value of the service. It does not even 
represent the sacrifice of the present owners, for they may have 
purchased their stock on a basis far below or far above the orig- 
inal cost of the property. The only limitation which is capable 
of precise definition and which also bears some relation to the 
present service is the present cost of duplicating that service. 

3. If, in our hypothetical case, the traffic should require the 
construction of a new road in addition to the one in existence, 
and costing twice as much, although physically identical, so 
that there would be two roads, one new and one old, participating 
in the same service, it is scarcely conceivable that one road could 
be compelled to furnish service identical with that of the other 
at half the price. Even if constitutional principles: permitted this, 
economic laws would forbid it. And if we suppose two mines in 
the same producing territory but sufficiently separated to require 
different railroads, one of them having an old road in existence 
and the other requiring the construction of a new one, the two 
roads and the service rendered by them being otherwise identical 
and having the same reproduction cost, but being so located that 
they would not compete with each other, it is equally difficult 
to assume that either constitutional or economic principles would 
permit the imposition of higher rates against one shipper or 
would compel the acceptance of lower compensation by one 
railroad. 
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4. It is believed that the fixing of rates at the present cost of 
duplicating the service conforms more nearly to the economic 
principles governing return upon investments in other industries. 
In the case of a manufactured commodity for which there is a 
healthy demand, requiring the construction of new plants from 
time to time, the price will, under the play of competitive forces, 
tend to approximate the present cost of production, including 
interest upon what would be the present necessary investment 
in plant. It has been suggested by the opponents of the use of 
present cost of reproduction that such use would tend toward 
uncertainty and inequality of return, the return being greater in 
periods of high cost and lower in periods of low cost. But this 
is exactly what happens to the investor in other industries. If 
we are to assume equality of interest rates we should likewise 
assume equality of other conditions in order to place railroad 
investments upon a par with investments in other industries. 

5. The equality or inequality of the return should be measured 
by its purchasing power rather than by the number of dollars. 
As construction costs and interest rates increase, the number 
of dollars and the return to the investor will increase, under 
our reasoning, but the purchasing power of each dollar will 
decrease. The reverse is true when construction costs decrease. 
Here the return in number of dollars would decrease but the 
value of each dollar would be greater. There would be an ap- 
proximate stabilization of the purchasing power of the investor’s 
return similar to a like tendency existing in other industries. On 
the other hand, if the return is based upon original investment 
at current rates of interest, the number of dollars will remain 
more nearly equal, but the purchasing power of the investor’s 
total compensation will be less in periods of high price levels. 
Instead of tending toward greater uncertainty and inequality 
of the investor’s return, therefore, the use of reproduction cost 
would seem rather to tend to greater certainty and equality, at 
least in the purchasing power of his compensation, which is the 
vital thing. 

6. It was suggested by Mr. Justice Brandeis in his opinion, 
dissenting from the reasoning of the majority in the South- 
western Bell Telephone Company case, that the use of present 
reproduction cost as a rate base may subject those making invest- 
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ments during high price periods to heavy losses due to shrinkage 
in prices and interest rates, and that on the other hand the use 
of present reproduction costs during a period of high prices might 
produce fantastic profits for those who had made investments in 
low price periods. This same thing, of course, is true of invest- 
ments in other industries. This statement merely places rail- 
road investments on a par with others. And what is the alterna- 
tive? Suppose that a water or gas plant could normally be built 
for $1,000,000 and the money secured at 5%, making an annual 
capital charge of $50,000 per year. Suppose that an investor 
should find that construction of the plant at the peak costs pre- 
vailing in 1920 would cost $2,000,000 and that the money would 
cost 7% on thirty-year bonds, an: annual charge of $140,000. 
If we understand the suggestion correctly, it is that the investor 
should be permitted to build the plant in 1920 and to fasten 
upon the consumers an annual charge of $140,000 per year for 
thirty years, to pay for a service which they could reproduce a 
few years later at an annual charge of $50,000. If this theory 
could be put into practice, it would afford a unique opportunity 
for investors. In no other known way could the investor project 
the benefits of temporary high prices and high interest rates so 
far and so certainly into the future. The result would be to put 
an extraordinary premium on the construction of utility plants 
during peak price periods. On the other hand, the investor in 
utility construction during low price periods could realize none of 
the benefits from price increases which accrue to other investors, 
and at such times capital would consequently be withdrawn from 
public utility construction. Railroads would be tempted to make 
all of their additions and improvements at the highest price per- 
iods and at the highest interest rates instead of at the lowest. 
The result would necessarily be a tremendous economic waste 
and an ever-increasing burden upon the consumer. It is true that 
the alternative of fixing rates at the present cost of duplicating 
the service would tend to discourage investment during high 
price periods, but it is submitted that unnecessary investment 
during such periods should be discouraged. Nothing but the 
most necessary work should be done at excessive cost. And that 
such a rule would not go so far as to prevent necessary con- 
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struction entirely is shown by the experience of recent years. 
Mr. Justice Brandeis himself points out that many heavy invest- 
ments of this character were actually made at war-time con- 
struction costs, notwithstanding the fact that the fixing of rates 
on the basis of present reproduction cost was a general if not 
the prevailing practice. 

7. The discussion in the preceding paragraphs assumes that 
the utility constructed during a high cost period could continue 
to collect a return upon its original cost, notwithstanding a sub- 
sequent fall in the general price level. This assumption is of 
the essence of the original cost doctrine, which would induce 
the investment of capital in public utilities by assuring the in- 
vestor a constant return upon his actual investment. However, 
the proponents of original cost suggest no public guaranty of 
such a return and, as a matter of fact, no utility could continue 
to sell its service for substantially more than it would cost an- 
other company to duplicate such service. If it attempted to do 
so, it would soon find itself in competition with a new private 
or municipal plant. The forces of competition would tend to 
force rates in low price periods down to the cost of duplicating 
the service. The doctrine of original cost, therefore, would pre- 
vent the investor from ever earning a return on more than his 
original investment, but it would give him no assurance against 
a smaller return. He could lose by a fall in prices but could not 
gain by a rise. No prudent investor would trust his savings in 
such an enterprise. The proponents of this doctrine, therefore, 
face a dilemma. If they are right in assuming that a return on 
a high construction cost can be collected in a subsequent low 
price period, they will impose an intolerable burden upon the 
reduced capacity of the shipper for payment. If such a re- 
turn cannot be collected, the utility will not be built, for the 
investor will not face the possibility of loss with no possibility 
of gain. 

8. Many units of the existing property may actually be 
salable for amounts far in excess of their cost. Many loco- 
motives actually costing approximately twenty-five thousand 
dollars are salable today for twice that amount. Many tracts 
of land used for city terminals whose original purchase price 
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was measured in thousands of dollars might today be sold for 
millions. The cost of leaving these units of property in the 
public service today is in nowise measured by their original cost. 
If, by selling today and investing the proceeds in some other 
way, the owner could secure a given amount of income, his 
present sacrifice and the present cost of devoting the property to 
public use are measured by the loss of that income, and not by 
interest upon the original investment in the property. 

The foregoing reasoning would seem to require the use of 
reproduction cost rather than of original cost, if cost of service 
is to be controlling. And it seems clear that it must be con- 
trolling. It has been said that a railroad rate to be lawful 
must not only be fair to the carrier but reasonable to the shipper; 
that is, that it must not exceed the value of the service and must 
not be exorbitant or unduly burdensome. If this means that 
the carrier may be compelled to render its service for some- 
thing less than cost, the statement seems unsound. So long as 
the cost of service is not exceeded, it is believed that the result- 
ing rate must be held reasonable even though it might seem 
tremendously exorbitant by any other measure. If we assume, 
for example, a railroad built into a mountain region primarily 
to haul out ore, and with a small volume of tonnage, such that 
the actual cost of the service, including operating expenses and 
interest upon the cost of the plant, might amount to $10 a ton, 
as compared with a usual cost of $1 per ton on similar com- 
modities for similar distances on trunk line railroads, never- 
theless the high rate based on cost would seem to be justified. 
It would cost the owner as much to produce his own transporta- 
tion. If the supposititious ore is valuable enough to sustain a 
rate equal to the actual cost of moving it, such a rate cannot be 
complained of; and it is fair to assume that under these circum- 
stances a legislative act fixing a rate at less than the cost of the 
service, even though much higher than customary rates for 
similar hauls, would be held to violate constitutional principles. 

It might be, of course, that the margin between the cost of 
mining and the delivered market price of the ore would not 
permit of a transportation charge of $10 per ton, nor perhaps 
even in excess of $5 per ton, so that the maximum possible 
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revenue might be not more than enough to pay interest on one- 
half of the cost of reproduction; and it may be argued that the 
foregoing reasoning would permit the carrier, even in such a 
case as this, to hold out for $10 per ton, which would prevent 
any movement of traffic and would virtually be permitting it to 
abandon its service. But this is no more true of our reasoning 
than of the reasoning of the proponents of original cost as a 
rate base. Instances undoubtedly exist where the available 
traffic cannot be made to pay interest on original cost, and 
where to permit the carrier to hold out for such a return would 
involve permitting it to discontinue service. 

It is believed, however, that such a conclusion does not neces- 
sarily follow from either line of reasoning. If the utmost revenue 
that the available traffic can be made to pay is sufficient to pay 
a fair return upon only half of the original cost or half of the 
reproduction cost of the railway, it must follow that the economic 
value of the railway will amount to only half of such cost, for 
economic value cannot normally exceed a capitalization of prob- 
able future earnings. This would be true if there were no con- 
stitutional or legislative restriction of rates, and certainly the 
restrictive power cannot increase the otherwise existing value. 
In the case of any carrier, the character of the territory served, 
or the competition of other transportation agencies, may be such 
that original construction was not and the reproduction would 
not be justified as an investment, and that the present value 
cannot exceed half of the cost. It would follow that such a 
plant could be condemned, and would normally be bought or 
sold for half of its construction cost. If the owners were un- 
willing to furnish service at rates which the traffic could bear, 
presumably another company would be willing to take over the 
property at its economic value and use it to duplicate or con- 
tinue the existing service. To take the property over, by con- 
demnation if necessary, would violate no constitutional principles, 
so long as actual value were paid in return. And if another 
company would presumably be willing to take over the plant 
at actual value and furnish service at the maximum rate that the 
traffic could bear, there would seem to be no departure from the 
foregoing reasoning in holding the existing company to the im- 
plied obligation of continuing to employ its existing plant with 
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its existing value in furnishing service at the same rate, even 
though such rate were insufficient to pay interest on the cost of 
reproduction new. The carrier should be entitled to scrap its 
road if its earnings could not be made sufficient to pay at least 
its operating expenses and interest on the scrap value; but so 
long as the earnings exceed this minimum and so long as the 
carrier is not prevented from earning the maximum return that 
the available traffic could be made to pay, there would seem to 
be no departure from the principles advocated in this article, 
in compelling it to continue to render its service at the highest 
obtainable rates. 

If the available traffic were of such character and volume that 
it would continue to move at ratés equal to the full value of 
duplicating the service, including interest on the full cost of 
reproduction, we should have a very different case. The Con- 
stitution, under our reasoning, would then protect the rates and 
the resulting value, which would tend to approximate cost of 
reproduction, and it would then require the same capital invest- 
ment to condemn the existing road as to build a new one. It 
would only be where the value, independently of legislative 
action and because of economic conditions, is less than the cost 
of reproduction, that the road could be condemned for less than 
such cost and that the service could be duplicated for less than 
interest on such cost. 

It must be remembered that this discussion is concerned only 
with total return, and not with the rate per ton that the carrier 
may be entitled to. The rate per ton required to pay the neces- 
sary total net income would, of course, depend upon the number 
of tons to be transported. The existing rate might be yielding 
an inadequate total return due to the fact that it is so high as to 
throttle traffic. A lower rate might produce additional traffic 
sufficient to increase the total net income. Whether, in any 
given case, an increased total net return can most effectively be 
secured by increasing or by decreasing the rate is a question of 
fact to be determined by the rate-making body, in the first 
instance, and by the courts upon review. This question, however, 
does not affect in any way the question under discussion in this 
article, as to the amount of total net income which the carrier is 
entitled to under the Constitution. 
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The rate-making process suggested here might be described 
in terms of court pleading, as follows: A complaint or declara- 
tion in a confiscation case, alleging that rates have been fixed 
below the cost of duplicating the service by means of a new 
plant, would state a prima facie cause of action and should be 
sustained upon demurrer. But an answer alleging that the rates 
fixed are the highest that can be collected from the available 
traffic and still permit it to move, or that they are such as to 
provide the largest total net income that it is possible for the 
road to earn, should be upheld as a valid defense. 

Much of this reasoning which we have invoked in support of 
the use of present cost of reproduction of a new plant in fixing 
the capital cost factor in the rate level of an existing plant, 
would likewise require that the factor covering reimbursement 
for operating expenses should be based upon the operating ex- 
penses of a new plant. If the existing plant is to be free to fix 
its own rates, so long as they are not higher than those neces- 
sary to induce another company to furnish the service, and if 
the rates of a new and an old road, otherwise identical, are to 
be the same, it would follow that both the capital cost factor and 
the operating cost factor in the rate should be based upon the 
necessities of a new plant. It will become important to bear this 
in mind later when we consider the effect of depreciation, ap- 
preciation, and development costs upon rates and value. 

This proposed process of determining rates at the cost of 
duplicating the service suggests that if the service could be 
duplicated by means of a more efficient or a less expensive plant, 
both the capital cost factor and the operating expense factor in 
the rate should be limited to the necessities of such a substitute 
plant. This is a suggestion which Mr. Justice Brandeis makes 
in the last paragraph of his opinion in the Southwestern Bell 
Telephone Company case. But this does not affect the proposi- 
tion that rates should be based upon the cost of duplicating the 
service, and that, in determining the capital cost factor, present 
rather than original construction costs should be computed, 
whether the service is to be duplicated by a plant identical with 
the existing plant or by a more economical substitute plant. In 
the absence of an affirmative showing that equally efficient service 
would be rendered by a more economical substitute, the pre- 
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sumption should be that the existing plant would have to be 
reproduced. 

For the sake of simplicity, we have been discussing the issue 
between original and present costs as it would arise in the case 
of a single railroad with only one shipper. It is obvious, however, 
that the same principles would apply in the case of a larger 
railroad with a thousand or fifty thousand shippers. While the 
problem of apportioning the burden among the various shippers 
and fixing the individual rates on different commodities, neces- 
sary to produce the total return, would become more complicated, 
the economic and constitutional principles governing the total 
net income which the carrier should be entitled to earn would 
remain the same. Rates may be fixed for some commodities so 
as to yield a lower margin of profit, and the deficit may be made 
up by charging against other commodities somewhat more than 
their proportionate share of the total net return; “* but in its 
total return the large road with many shippers should be as much 
entitled as the small one to the cost of duplicating the total 
service. And a showing that it is not receiving such return, and 
that some portion of its traffic would continue to move at higher 
rates, should entitle it to an increase in such rates, unless the 
rate-making authorities should provide effectively for an increase 
in revenue from some other source. 

It will be noted that in this discussion the use of reproduction 
cost has been advocated as a step in the process of determining 
cost of service and as a direct factor in establishing rates, rather 
than as a measure of or direct factor in the value of the property. 
In omitting any predetermination of “ value ” upon which a “ fair 
return” is to be based and going direct to a determination of 
the cost of the service, the proposed process is similar to that 
advocated by the proponents of original cost. The only dif- 
ference is that in determining the capital cost factor in the rate 
they would use the original capital cost, while we would use 
what would be the present capital cost of duplicating the service; 
and in determining the operating cost factor they would use 
present operating costs of the existing plant, while we would use 
estimated present operating costs of a new plant. 





14 See Northern Pacific v. North Dakota, 236 U.S. 585 (1915). 
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Under either of these processes the value of the plant would 
become a result of the rates rather than a basis for rates. And 
this is logical. Value is an economic fact not to be created, 
decreed, or modified by fiat of government. It can be modified 
by changing the rates, and the amount of value which will result 
from any assumed rate base can be estimated. But to attempt 
to decree or predetermine a value in advance of rates is to 
reverse the process of logic. If rates are established upon a 
basis of reproduction cost, value will tend to approximate such 
cost, but this will be through the operation of economic law and 
not because a certain figure has been decreed as value. 
In suggesting that value be disregarded in rate making and 
that rates be based directly upon cost of reproduction new, as 
a factor in the cost of duplicating the service, the fact should 
not be overlooked that Section 19a of the Interstate Commerce 
Act requires the Commission to find the value of each railroad, 
as well as its original cost, its cost of reproduction new and its 
cost of reproduction less depreciation. And the finding of value 
may be of great importance in connection with consolidation, the 
issue of securities, recapture of earnings, or other purposes, even 
though not used in rate making. Courts and commissions have 
been reluctant to define the value of a plant in terms of its 
economic equivalent, or to determine it by capitalization of its 
earning power, because it has been felt that it would be neces- 
sary to base such value upon earnings derived from rates which 
themselves are under investigation. However, the process of 
rate making which has been suggested above removes this diffi- 
culty and avoids the “vicious circle” of reasoning, which has 
been the principal obstacle to the finding of an economic value. 
Under this process earnings are to be computed at the highest 
rates that the traffic is able to pay, provided that such rates do 
not exceed the cost of duplicating the service. The value of the 
plant and business will be a capitalization of probable future 
earnings, under rates determined as above stated. Ordinarily 
under this process the value of a well-conceived railway or utility 
will tend to approximate its present reproduction cost, but where 
the traffic will not bear rates sufficient to pay interest on repro- 
duction cost, value must necessarily be less. 

This suggestion that we should abandon attempts at predeter- 
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minations of value to be used as factors in rate making, and 
substitute a rate adjustment based directly on the cost of dupli- 
cating the service, with a subsequent estimate of value to be 
computed from probable earnings, may seem at first glance to be 
a radical departure from the reasoning in Smyth v. Ames and 
from the process suggested in that decision, and even from the 
reasoning and process of later decisions in which the use of a 
straight reproduction cost has been approved. But, as to the 
latter class of cases at least, it is believed that the departure is 
apparent rather than real and that our suggestion is in reality 
an accurate statement of the process actually approved in these 
decisions. Wherever reproduction cost has been used as an inter- 
mediate step in the determination of the rate level, the resulting 
finding has in fact been a finding as to the cost of duplicating 
the service. In approving this process the courts may have 
denominated the cost of reproduction figure used therein as 
“value” and may have stated that they were predetermining 
value as a basis for a fair return. As a matter of fact, however, 
’ the thing that they were predetermining was not value in any 
accurate sense of the word, and could not be made so by govern- 
mental decree. It was nothing more and nothing less than a 
determination of the amount of capital which a new company 
would require in order to duplicate the service. The determina- 
tion of a “ fair return” was nothing more nor less than an esti- 
mate of the cost which a new company would incur in securing 
such capital. The attempt to adjust this process to the reason- 
ing in Smyth v. Ames, by denominating reproduction cost as 
“value ” or as a factor in value, instead of recognizing it as a 
direct factor in the cost of duplicating the service and in rate 
making, is responsible for most of the criticisms and arguments 
which have been directed against the use of reproduction cost. 

Mr. Justice Brandeis suggests that the use of reproduction 
cost would necessitate recurrent controversies as to the proper 
rate base and consequent value, which would result in great 
expense both direct and indirect to Government and carriers 
alike. We venture to suggest, however, that if cost of repro- 
duction new is once determined as of any given date, it can 
readily be adapted to the construction costs prevailing at any 
other date by the application of an index figure or perhaps of 
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different index figures to different units of the property. And 
the actual original cost of subsequent additions and improve- 
ments may be varied by application of an index figure in the 
same manner, to show the cost of reproducing such additions 
and improvements as of a subsequent date. 


II 


The foregoing discussion is an attempt to show in a general 
way that the proposed use of reproduction cost would comply 
with constitutional and economic principles. It is believed also 
that the proposed process would clarify many otherwise per- 
plexing problems which arise in valuation work. The following 
illustrations of the application of the reasoning in the solution 
of some of these problems may give a clearer understanding of 
the proposed process, and will help to justify its use from the 
standpoint of practical expediency as well as of principle. 

To begin with, there has been much controversy as to what 
items should be included in the cost of reproduction figure itself. 
Some of these controversies have involved questions as to the 
proper treatment of cost of acquisition of land; effect of current 
wage and material costs; method of determination of apprecia- 
tion, depreciation, and development costs, deferred construction 
costs, going concern value and good will; and the proper weight 
to be given to these factors in determining value. Where cost 
of reproduction is used as a direct factor in a predetermination 
of value, its use is more or less arbitrary, and does not involve 
the application of any fundamental principle to which recourse 
may be had as an aid in the solution of these problems. But if 
it is once conceded that rates should first be fixed at the cost 
of duplicating the service, including both the operating expenses 
and the necessary capital charges of a new plant, the weight and 
treatment to be accorded to the factors just named, both in rate 
making and in valuation, become matters of deduction from the 
admitted principle. 

The extent to which the cost of acquisition of land and current 
wage and material costs would be a factor in the cost of the 
duplication of service may leave room for difference of judgment 
as to fact but scarcely as to method, it being remembered, of 
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course, that cost of reproduction would have to be determined 
by average prices existing during the reproduction period and not 
by those existing at the moment of the rate determination. 
Under this reasoning, questions of the extent of any depreciation 
or appreciation in the existing plant should not enter into the 
determination of its rates, since its rates would be based upon 
the operating costs and capital costs of a new road. The same 
would be true of development costs, deferred construction costs, 
good will, and other incidents peculiar to the existing road. With 
rates determined to meet the capital and operating cost require- 
ments of a new road, the only questions for determination would 
be the present cost of constructing the new road, the interest 
rate necessary to secure its capital, the probable volume of 
traffic, and the probable operating expense. These facts would 
fix the cost of duplicating the existing service. With the rate 
level thus determined and applied to the existing road, its value 
would be fixed by its earning power under such rates. If its 
ties were depreciated and required early renewal, this would tend 
to decrease its earnings and consequently its value. The excess 
in this item of its operating expenses over that of a new road 
should be a matter of fairly simple computation, and the conse- 
quent difference in value would be the present value of the 
difference in future operating expenses. If the existing roadbed 
and grades were appreciated and permitted of cheaper operation 
and higher earnings, because of greater solidification, the value 
of the existing road would be similarly increased. If it had a 
certain amount of good will traffic or other traffic peculiar to its 
own organization and not available to a new road, its overhead 
expense per unit of traffic would be less, and its earnings, and 
therefore its value, correspondingly greater. If development 
costs, in the shape of deficits during the first years of operation, 
would be incurred by the new road, its promoters would be 
compelled to provide a capital fund from which to meet them. 
Interest on this fund would be a part of the cost of duplicating 
the service. With the difference between the expenses and the 
earnings of the existing road and a new one determined under 
the given rate level, the relation between the value of the existing 
road and the cost of reproducing a new one would be a matter of 
mathematical calculation. The value of the existing plant would 
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be greater or less than its cost of reproduction new, according 
to whether the net of its good will, its depreciation, and its 
appreciation would produce higher or lower net earnings under 
the given rate level. This process would still require an esti- 
mate of many facts and would, therefore, permit of difference of 
opinion as to fact, but the method to be pursued and the effect 
to be accorded to the estimates would be determined according 
to a fixed principle instead of by arbitrary judgment. 

According to this reasoning, it would be immaterial, for rate- 
making purposes, whether or not development costs, deferred 
construction costs, or costs of appreciation in an existing railway 
have been charged to operating expenses and paid by the public; 
and it should likewise be immaterial whether or not the company 
has accumulated a depreciation fund, since the rates would be 
based upon the necessities of a new road without any depreciation 
or appreciation. 

Under Section 19a of the Interstate Commerce Act, the Com- 
mission is compelled to find, among other things, the cost of 
reproduction, less depreciation, of railroads. Like a predeter- 
mined valuation figure, this figure of reproduction cost less 
depreciation would seem to be immaterial so far as rate making 
is concerned. And if value for consolidation and other purposes 
is to be computed in the manner above suggested, it is hard to 
imagine any use whatever for a figure representing cost of repro- 
duction less depreciation. This requirement in the statute simply 
reflects the idea stated in Smyth v. Ames, and which is believed 
to be illogical, that value is a thing to be determined arbitrarily 
from several different factors. It is felt that this conception of 
value is unsound. Nevertheless, if the Commission, in order to 
comply with the requirements of Section 19a, feels compelled to 
make a finding as to cost of reproduction less depreciation, it 
is suggested that the amount of depreciation should be deter- 
mined from a comparison of the operating expenses of the exist- 
ing road with the estimated operating expenses of a new one. 
As heretofore pointed out, the existing road is worth less or more 
than a new one, depending upon whether its operating expenses 
as a net result of both depreciation and appreciation are more or 
less than those of a new road. The present capitalized value of 
the difference in the liability for operating expenses should 
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measure the amount of the present depreciation or appreciation, 
as the case may be, in the existing road. 

If these preliminary questions are disposed of and cost of 
reproduction is properly determined, other questions arise as to 
the method and extent of its application in the determination 
of value. It is often pointed out, for example, that there may 
be two competing roads between New York and Chicago, one 
constructed over a shorter route with easier grades, and lower 
construction and operating costs, and the other constructed over 
a longer route with higher construction costs and, therefore, with 
a higher cost of reproduction. It has frequently been argued 
that cost of reproduction cannot be used as a measure of value in 
such a case, since clearly the road with the lower cost of repro- 
duction might well have a higher earning power and, therefore, 
a higher actual value. This argument seems to be a perfectly 
valid objection to the use of reproduction cost directly as a 
measure of value or a factor in valuation. The argument loses 
its applicability, however, if reproduction cost is to be used 
merely as the basis for fixing a maximum level of rates. In the 
hypothetical case the more expensive road is competing for its 
traffic with the cheaper road. The rate level upon the cheaper 
road is one of the factors which control the movement of traffic 
upon the other. The legislature or the courts may permit higher 
rates upon the latter road, but economic law will compel it to 
meet the lower rates of the former, and its economic value will 
be correspondingly reduced. An instance in point arose in The 
Minnesota Rate Cases when the court held that the proposed 
Minnesota state rates had not been shown to be confiscatory as 
to the Great Northern and Northern Pacific Railroads, but that 
they were confiscatory as to the Minneapolis & St. Louis Railroad. 
But notwithstanding the fact that the latter company was per- 
mitted by the judgment of the court to charge higher rates, it 
was in fact required by economic necessity to meet the rates 
established for the other roads. The traffic would not bear the 
rates that it was constitutionally entitled to. In such a case the 
actual value of the more expensive road will be equal to or less 
than that of the cheaper road, depending upon its flow of traffic, 
operating expenses, and other similar factors. 

But this does not alter the fact that in fixing the maximum of 
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its charges a court or commission should be guided by the cost 
of duplicating its service, including interest upon its cost of 
reproduction, at least to the extent that its traffic will bear such 
rates. It may have a heavy volume of local traffic along its line. 
If this were its only business, the cost of duplicating the service 
would be heavy. By handling through traffic at competitive 
rates, lower than it would otherwise be justified in charging but 
still high enough to produce more than the out-of-pocket cost, it 
would lighten the burden upon the local traffic. But to the extent 
that the local traffic will bear such charges and continue to move, 
the company should be entitled to collect rates up to the cost of 
duplicating that service, less whatever assistance it receives from 
the competitive traffic, even though such a practice might result 
in charges higher than the local rates upon the other line. It 
may be that the more expensive road will have a much heavier 
volume and a much higher grade of local traffic than the cheaper 
road, so that the local traffic, with what assistance it can get 
from the through competitive traffic, will be able to bear an in- 
terest charge upon the entire cost of reproduction. In such a 
case, rates should be fixed accordingly and the value of each 
road should tend to approximate its cost of reproduction. All 
of these factors should be considered before the final estimate of 
value is made. 

It might be, too, that the rate-making body would feel, as a 
matter of policy, that the public welfare would require the service 
of both roads, and that in order to insure vigorous competition 
by the more expensive road, competitive rate levels should be 
made somewhat higher than the bare cost of duplicating the 
service of the cheaper road. This is, in fact, the effect of para- 
graph three of Section 15a of the Interstate Commerce Act, which 
requires the Commission to designate certain rate groups or 
territories and to fix a group rate level for each, sufficient to pay 
a fair return on the aggregate group value. If the effect of this 
group rate level is to prevent the more expensive roads in the 
group from collecting rates equal to the cost of duplicating their 
service and which their traffic could bear, the group rate level 
would to that extent seem confiscatory and unconstitutional as 
to such roads. But in so far as the group rate would allow the 
less expensive and more efficient roads in the group to earn a 
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return in excess of the cost of duplicating their service, it would 
tend to create a value in such roads in excess of their cost of 
reproduction and in excess of what their normal value would be 
under rates fixed to meet their own individual costs of service. 
To this extent the value of roads of large earning power, under 
the group system, ordinarily should exceed their reproduction 
cost. 

The so-called recapture of earnings provision in paragraph six 
of Section 15a of the Interstate Commerce Act attempts to 
modify this situation by providing that the United States.Govern- 
ment may recover from the railway company one-half of any 
profits in excess of a return of 6% upon the value of its 
property. But this provision, at least as now worded, seems 
unworkable. If value means economic equivalent, the amount 
of it cannot be determined until the amount which the Govern- 
ment is to recapture has first been determined. Value will be a 
capitalization of whatever earnings the road is allowed to retain. 
Any excess earnings which it is allowed to retain will increase 
its value and this in turn will increase the amount that it is 
allowed to retain. This process will continue until the amount 
to be recaptured reaches the vanishing point. The trouble with 
this paragraph seems to be that it reflects the prevailing concep- 
tion of a value arbitrarily predetermined in advance of rate 
making, instead of recognizing that value is necessarily a result 
of earnings. The word “ value,” as used in the recapture provi- 
sion, might perhaps be construed as referring to the value which 
the road would have if it were allowed to collect no more than 
the cost of duplicating its own service, or in other words, the 
value which would result from constitutionally protected rates. 
This might be regarded as a normal value for the road as a 
separate entity, considered apart from the group and from the 
value resulting from the group rate. Even under this construc- 
tion, however, the road would still retain half of its excess earn- 
ings and would, therefore, still have a value in excess of its 
reproduction cost. 

The question as to whether the recapture provision is uncon- 
stitutional upon grounds not referred to in this discussion is 
purposely being ignored. The purpose here is simply to demon- 
strate that the problems which arise in the valuation of competi- 
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tive railroads are capable of logical solution by a process of 
deduction from the underlying principle suggested above. 
Another valuation problem which should be capable of a more 
logical solution by the use of the suggested process arises in the 
case of a road whose traffic is nearly exhausted and whose early 
abandonment is probable. Such cases often arise where roads 
have been built primarily for carrying logs, lumber, or mining 
products from a particular territory. Clearly, the value of such 
property would be limited to its scrap value plus its probable 
remaining earnings, and the attempted use of either reproduction 
or original cost as a direct factor in value cannot be defended 
in such a case. Nevertheless, it is believed that in this case, as 
in any other, the existing road should be entitled, for its remaining 
service, to rates equal to what a new road would receive, if built 
for the specific purpose of carrying the remaining traffic, or, 
in other words, to rates equal to the cost of duplicating the ser- 
vice, including interest on the cost of constructing a new plant. 
It should be borne in mind, of course, that the probable early 
exhaustion of traffic should entitle a new road to amortize its 
investment during the period of traffic movement, and that in 
such a case the rates should contain a factor for this purpose, 
as well as for interest on the investment and for reimbursement 
of operating expenses. On the same principle, an existing road 
should be entitled to rates which would pay a contribution toward 
an amortization fund in addition to the usual factors. It is sug- 
gested, however, that in the case of the existing road the cost 
of amortization should have been spread over the entire period 
during which the probable exhaustion of traffic might have been 
reasonably apparent. The carrier ordinarily should not be per- 
mitted to defer the accumulation of such a fund and charge it 
all against the last two or three years of the traffic. Therefore, 
where the exhaustion of traffic had been apparent for several 
years, the annual return of an existing road during its last year 
or two of service might be smaller than what a new road would 
be entitled to if it were to be built for only the last year or 
two of traffic. But the ultimate total return in each case would 
include the same total amortization fund. It would merely be 
spread over more years in one case than in the other. In any 
event the rates should be fixed at the cost of duplicating the 
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service and should include interest on the cost of reproducing the 
plant; and while cost of reproduction new would thus be a factor 
in the rate, it would not be a measure of value or even a factor 
in value except indirectly in the making of the rates. 

The reasoning in regard to value in this article is all based 
upon the assumption that value will depend entirely upon earn- 
ing power. This is almost always true, although there may be 
exceptions. For example, a terminal or other short railroad pro- 
ducing a large volume of traffic might be bought and sold as a 
traffic feeder for a connecting line at a value which would be 
considerably higher than any amount which would be justified 
by its own earning power. In such a case the sale value as a 
traffic feeder should control the findings of value under Section 
19a. It would not follow, however, that such a value should be 
treated as a rate base. Even in this case rates should still be 
based on cost of duplicating the service, including interest on 
the cost of reproducing the plant. 

The value determined according to the method suggested in 
this article should be the value for all purposes, with one or two 
qualifications or exceptions. It has already been suggested that 
the word “ value ” in the recapture provision might be construed 
as referring to the normal value which a competitive road might 
be found to have independently of a group rate. And in tax 
cases there might be a lower value by estoppel. If, during any 
particular year, the earnings of a railway or utility have been 
depressed below the constitutional limits by legislative action in 
restricting its rates, it would seem fair to argue that its taxes 
should be correspondingly reduced. By limiting its earnings to 
a return upon a certain sum, the state should be estopped from 
asserting a greater sum as value for tax purposes during the 
same period. 

Also, it should be remembered that the value of a utility should 
be regarded as a result of its rates and not as its rate base, and 
that an abnormal value, such as the value of a particular rail- 
road as a traffic feeder, should have no relation to its rates. 
With these qualifications, a value determined by the method 
herein suggested should be the value for all purposes under the 
Interstate Commerce Act as well as for condemnation and tax 
purposes. 
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These illustrations of the application of the proposed process 
seem to demonstrate that it tends toward certainty of method. 
Mr. Justice Brandeis has pointed out in the Southwestern Bell 
Telephone case that the rule of Smyth v. Ames leaves the weight 
to be accorded to each of the several factors there suggested as 
affecting value to the varying judgment of different commissions, 
and that different commissions might reach widely different re- 
sults. There is no authoritative statement as to when one factor 
may be controlling or when another should govern, nor of the 
weight to be given to each. This, he points out, tends to deprive 
the courts of necessary control and the owners of proper protec- 
tion in valuation cases. He suggests as a cure for this that con- 
trolling weight be given to original cost, in order that the un- 
certainty may be done away with and that a definite principle 
may be laid down for guidance of the commissions. The ne- 
cessity for the statement of some definite principle in valuation 
has not been exaggerated by him, but the process discussed here 
would seem to be just as definite and just as easy of application 
as the use of original cost. Moreover, it solves many problems 
which the use of original cost would not solve, and seems more 
closely in accord with constitutional and economic requirements. 

In practical valuation work it would not be necessary to go 
through the roundabout process of determining the cost of dupli- 
cating the service, fixing rates accordingly, determining earnings 
and then determining value. The practical method would be to 
take the short cut by finding cost of reproduction new. A sum 
representing the capitalized present value of the estimated dif- 
ference in operating expenses between the existing road and the 
new should then be added or deducted, according to whether 
the probable expenses of the new road would be greater or less 
than those of the existing road. The figure thus obtained will 
approximate the value of the existing road if the available 
traffic is sufficient to justify it. The figure should be modified 
upon a showing of unusual traffic conditions. If the available 
traffic cannot be made to pay a return upon the figure thus 
determined, it should be lowered. On the other hand, it should 
be raised in cases where considerations of public policy indicate 
that the necessities of weaker competing lines will require a 
group rate level higher than what would be accorded to the road 
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in question if considered alone, or where for any reason there 
may be a sale value higher than what the earning power would 
justify. Where the early exhaustion of traffic is apparent, the 
short cut method would not be available and value would have 
to be determined from probable earnings. And in any case, it 
must be remembered that the use of reproduction cost as a direct 
factor in value is a short cut, defensible only because it accom- 
plishes the same result as the more roundabout and more logical 
process of determining rates from cost of service, and value from 
earnings under such rates. With this understanding in mind, 
it is believed that the principles discussed above afford an ade- 
quate justification for the use of reproduction cost as a direct 
factor in value. 


Frederic G. Dorety. 


Sr. Paut, Minn. 
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FoREWORD 


The lawyer who finds himself general counsel for an indus- 
try or who has made the transfer from law to business is in- 
evitably impressed with the fact that many of the tools the 
lawyer must use to accomplish proper business results were 
devised or developed by the courts to serve entirely different 
types of needs. He also constantly meets situations where the 
business man cannot safely rely on legal rights because either 
the ethics or the practices of the business community have de- 
veloped further than the law. One’s legal rights may be plain 
—such as the right to sue on contracts cancelled in a period 
of depression, but in determining whether to use this legal right, 
business factors such as the inability of the customer to pay and 
the maintenance of long time goodwill are frequently the con- 
trolling elements in laying out a course of action. Even worse 
than these situations are the pitfalls of business which are dug 
with the aid of antiquated and obsolete legal principles and 
which enable the knave to trap the unwary. 

Legal rights in such situations can be thrown into a proper 
perspective only if one is willing to face the realities and espe- 
cially to see how the application of old law to new business fre- 
quently involves a process of building “ with worn-out tools.” 


Wallace B. Donham. 


Harvard BusINEess SCHOOL. 





Shes arrangement of liens according to priorities is a familiar 
part of the task of the lawyer. It arises in any study of 
mortgages or other types of real security and again, from another 
point of view, in the administration of estates, whether those of 
bankrupts or decedents, of dissolving business units, guardian- 
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ships, or trusts. One need not add the refinement of the marshal- 
ing of liens to warrant the statement that there exists a con- 
siderable body of law, somewhat scattered through the digests, 
that may roughly be designated as the legal theory of priorities. 
This whole body of law is called into actual or potential useful- 
ness when the lawyer is called in to draw up a safety device for 
credit, or to pass on one that is presented as the basis for a 
loan or an investment. A typical case is presented in the passing 
on the strength of a corporate bond. 

The lawyer must not forget, however, when he seeks to apply 
his measuring rod for the ascertainment of the rank of a security, 
that he is only one of at least three experts whom the investment 
banker, or one in the position of such a banker, consults." There 
are in addition the engineer and the accountant. The former 
organizes facts and presents expert guesses as to the valuation 
of property. The latter organizes and presents facts and esti- 
mates so as to enable one to draw conclusions as to whether the 
enterprise will pay enough to take care of principal and interest 
as they fall due. A beautifully drawn first mortgage will not 
make up for every inadequacy in the value or inefficiency in the 
use of property. It is manifestly desirable for lawyers, engineers, 
and accountants to understand their relative positions in the 
solution of the problem of safeguarding investment. Yet it is 
by no means true that the education of the three types of experts 
in the past has insured such understanding. The engineer is 
likely to be carried away in his enthusiasm for the technically 
perfect plant, whether it is productive or not. The accountant 
is best pleased when his plotted curves show the favorable trend, 
regardless of the possibility that the plant is going to rack and 
ruin or that the figures are inflated — to the accountant the once- 
estimated figure is something sacred and never to be questioned 
—or that the organization and control are top-heavy. Like- 
wise, the lawyer is in danger of judging a security by its type, 
by the legal theory behind it, rather than by its working out 
in life. 

An extreme illustration of the unreality of the lawyer’s point 
of view will perhaps be pardoned when it becomes clear upon 





1 2 DEwING, FINANCIAL PoLicy oF CORPORATIONS, 30 et seq. 
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analysis that the elements in it are present, though in much 
smaller degree, in almost every transaction of the same general 
legal type. 

In 1919, a corporation ® doing a very profitable business with 
only $2,000,000 worth of debentures outstanding issued General 
Mortgage Bonds of the face value of $4,000,000, under condi- 
tions that seemed to make them amply secure. In 1923, an 
exceptionally able Protective Committee with the best of engi- 
neering, accounting, and legal advice, reported to the General 
Mortgage bondholders in detail, and from the report, the follow- 
ing sentences are extracted: 


“As a matter of fact, out of the total indebtedness of about 
$37,500,000 outstanding as above stated when the Committees took 
charge, approximately $33,500,000 was secured or privileged, of which 
amount the General Mortgage Bonds represented about $4,000,000, 
and practically the entire balance was made up of items of the char- 
acter enumerated above whose security on some or all of the property 
was entitled to priority over those bonds.” 


After discussing the improvements in the general conditions 
brought about by the Committees, the report goes on to say: 


“Since the General Mortgage bondholders thus occupy a junior 
position behind nearly $25,000,000 of other indebtedness, and since 
the value of the assets of an industrial enterprise depends almost 
entirely on their employment in the successful conduct of a going 
business, it became evident to the Committee very early in its study 
of the problem that neither a winding-up and liquidation, nor even 
a forced sale of the assets and business as a whole could be expected 
to realize enough to take care of the prior charges and pay any sub- 
stantial percentage on the General Mortgage Bonds. In this respect 
the situation is by no means exceptional.” ; 


Just how did the $27,000,000, later reduced to $23,000,0c0 
worth of priorities get wedged in between the debentures and the 
General Mortgage Bonds? It is a long story, to be sure, but a 
few features of it are not without interest to the lawyer. 

Some of the new priorities are in a strict sense legal priorities 





2 In accordance with the policy of the Harvard Graduate School of Business 
Administration, the name of the corporation is withheld, pending the completion 
of its reorganization. 
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illustrating well-known exceptions to the rule: Prior in time, 
prior in right. The lawyer at once thinks of taxes and other 
dues to the state, such as are generally given priority, and of 
court costs including receivers’ expenses.’ He may also think 
of the six months’ rule giving a priority to new money necessary 
to the current expenses of a public utility.* The magnitude and 
importance of these items in other respects depends, of course, 
more on business considerations than on matters recorded in the 
law books. In this particular business they were heavy. One 
part of its expenses consisted of dues on government timber con- 
cessions in a foreign country which were nominally stumpage, 
rentals, and fire dues, but which actually amounted to the major 
portion of the cost of raw materials. Few businesses are in the 
peculiar position of having strong liens created against them for 
their current expenses to this extent. As a matter of fact, the 
exact nature of the government’s priority and its limit might have 
presented an interesting legal question but hardly one involving 
a business alternative, for the timber licenses were technically 
terminable at the government’s pleasure.° In addition there were 
construction liens, the major part of which obtained their priority 
not on the basis of any legal rule, but because of special contracts 
and other agreements made with the consent of all bodies con- 
cerned. Current inventories, under the banking laws and cus- 
toms of the country in which most of the business was located, 
were subjected to liens for bank loans before becoming part of 
the current assets. Finally, there were purchase money reserva- 
tions on property acquired from time to time. The court cost ele- 
ment was somewhat extraordinarily not a factor in swelling the 
priorities. In fact, owing to the location of some of the property 
in a common law country and some in a civil law country, 





3 The familiar list in § 64 of the Bankruptcy Act may be referred to. See 
30 Stat. aT L. 544, 563, and amendments, 32 Srar. at L. 797, 800, 34 Star. 
aT L. 267. " 

4 Created in Fosdick v. Schall, 99 U. S. 235 (1878). 

5 The fact that that particular government had never been known to terminate 
one of these timber licenses furnishes another side-light on the difference between 
legal security and what I have called business security. A “legal” obligation 
of a government that has in fact repudiated legal obligations in the past is 
likely to pass as less secure in business than the mere moral obligation in 
this case. 
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it was found impracticable to resort to an “ umbrella receiver- 
ship.” Consequently, all items ordinarily covered by a receiver’s 
certificate had to be specially arranged for by the consent of 
the parties. 

All of these more or less compulsory items, however, together 
made up only a small part of the $23,000,000. Even what might 
seem to some an optional item, the cost of maintaining the busi- 
ness as a going concern, was by no means in excess of the ex- 
penses of a receivership. The question whether it is or is not in 
any reasonable sense optional to spend money on keeping a 
business alive, depends upon the nature of the business and a 
hundred attending circumstances, some of which are, while 
others are not, within the ken of the lawyer. As one of my col- 
leagues has expressed it, there is a great difference between the 
bonding value of a horse and that of a cow — because a dead 
horse is not worth much. And so with some business plants, they 
may, for reasons which the engineer can discuss better than the 
lawyer, resemble in their death either one of the domestic ani- 
mals mentioned. This business appears to have been of the horse 
type. 

The greatest element, however, in postponing the General 
Mortgage bondholders in this particular case was an unforeseen 
expansion of the business and one that took on an unexpected as- 
pect. The original corporation had been so large that while it 
seemed not improbable that it would eventually absorb other 
units, the likelihood of its being absorbed was not considered at 
all. The security behind the General Mortgage Bonds included 
a floating charge on the current assets of the corporation. If 
the corporation had absorbed other concerns, the current assets 
would naturally have been increased — but, instead, it was even- 
tually absorbed. The current assets thus disappeared and their 
place was taken by those of the new company not covered in the 
bond agreement. So far as these were concerned what would 
have been a prior claim in the ordinary course of business be- 
came no lien at all except in so far as covered by subsequent 
indentures.®° Subsequent indentures were indeed made, but in 





6 Some doubt is cast on this principle by the holding in Wade v. Chicago, 
Springfield & St. Louis R. R. Co., 149 U. S. 327 (1893), and other cases collected 
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them the General Mortgage Bonds were deliberately made junior 
to newer debts. The advisability of staying in the organization 
to get the advantage of these subsequent indentures, as compared 
with that of foreclosing on the fixed assets on which the General 
Mortgage Bonds had a prior claim, was thus a business question 
in which the advice of the engineer and the accountant figured 
at least as prominently as that of the lawyer. 

But quite aside from the accident of the corporation’s being 
absorbed instead of absorbing, a business problem of the ad- 
visability of going after equities presented itself, as it usually 
does in such cases. In the case before us it took on the concrete 
form of the following questions: whether a junior lien on the 
stock of another company held by the absorbing company should 
be kept alive by providing for the payment of claims against the 
subsidiary corporation (both secured and unsecured) as well 
as for the senior lien on the stock; whether the payment of pur- 
chase money reservations of title should be arranged in order to 
preserve an equity on which there was a junior lien. Superim- 
posed on these questions was that of the advisability of remain- 
ing within the large organization. This question is not exactly 
the same as that of a going concern compared with cold assets. 
Even if it were assumed that a going concern was desirable and 
necessary, it was conceivable that the smaller units underlying 
the great organization that had failed could function more effi- 
ciently as separate units. That is to say, how would the law of 
balanced return apply to the business in hand?’ It is quite con- 
ceivable, too, that while small units may have been in a position 
to compete with larger ones when the bondholders made their 
original investment, the exigencies of business a few years later 
required organization into considerably larger units. 

It will thus be seen that the decision of the Committee to con- 
sider the bondholders as coming, in effect, behind $29,000,000 of 
claims instead of behind $2,000,000 may have been dictated by 
sound business policy. The legal scheme of priorities may have 
been forced to give way to business realities. 





and discussed in Samuel Spring, “Upset Prices in Corporate Reorganization,” 
32 Harv. L. Rev. 489, 505. Yet in this particular case, we may assume that 
by entering into the subsequent indenture the General Mortgage Bondholders 
gave up their lien on after-acquired property. 

7 Cf. 4 DEwIne, op. cit., 10 et seq. 
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If we probe into the actual procedure where an industry be- 
comes unable to meet its interest requirements, we can readily dis- 
cover the underlying reason for a diversity between what I 
have called business priorities and legal priorities in this type of 
case. The lawyer’s theory is that we are dealing essentially with 
a promise to pay money secured by mortgages which it becomes 
necessary to foreclose. Such is the form of the action in court. 
The substance of the procedure is fought out under the protec- 
tion of this formality more or less under the eyes of the court 
but on a quite different theory. Without entering into the 
troubled question of what courts ought to do under the circum- 
stances — whether they should use their dormant equity powers 
or wait for legislation to give due consideration to what happens 
behind the scenes *—we may recognize, only in passing, the 
fact that the lower federal courts have been changing the law 
rapidly so as to conform to the realities.’ It is only the nature and 
basis of their problem that are of direct interest to us. Herein 
we have one more illustration of the effect of taking for new 
business needs the readiest tool at hand in the workshop of the 
law, regardless of the fact that it may have been fashioned in 
the middle ages with no thought whatever of serving the modern 
need. In fact when we consider the diversity of conditions to 
which the machinery of the mortgage has been applied, the 
remarkable thing is not that it does not work equally well in 
all situations; it is a miracle that it works at all as a security 
for a bond issue. We laugh when a sarcastic jurist gives us 
a modern problem which can be worked out under Roman law, 
provided you are willing to indulge in such anachronisms as 
Aquilian culpa in a telephone operator or a_ servitude 
over a street car aisle. But isn’t there a somewhat similar 
gap between the theory of a mortgage—to say nothing of 
its language — and what actually happens when a large cor- 
poration, particularly a railroad, is in financial difficulties and 
in need of reorganization? Theoretically the entire procedure 





8 Mr. Rosenberg favors the extension of equity powers; Mr. Swaine, in his 
reply, opposes it. See James N. Rosenberg, “ Reorganization — The Next Step,” 
22 Cor. L. Rev. 14; Robert T. Swaine, “ Reorganization— The Next Step: 
A Reply to Mr. James N. Rosenberg,” ibid., 121. 


® See 36 Harv. L. REv. 1007. 
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is a foreclosure; actually it is nothing but a rearrangement of 
the financial structure. Theoretically a public sale takes place 
to clear the property of its debts and transfer them to a fund; 
actually the sale is a fiction, because there is no competition in 
bidding and the former owners buy back in a new form what 
was top-heavy in the old. Theoretically an appraisement is 
possible at which the plant can be sold with fairness to all parties, 
and the judge can impose an “ upset price ”; actually such price 
is wholly out of proportion to the value of the property and is 
dictated by the agreement of the parties, the minimum being 
enough to buy out the dissenters. Theoretically the bondholder 
is not amenable to majority rule by other bondholders; actually 
the holding out by an individual bondholder so as to get a nuisance 
value out of his position is surprisingly rare—or perhaps we 
should not say “surprisingly” when the business background 
is considered. Out of this background looms the gigantic figure 
of the investment banker, hardly known to the law books. He 
has lent his name to the marketing of the bonds. To him the 
majority of the bondholders turn in their trouble, and a deposit 
agreement of a fairly well standardized type is entered into. 
From that moment the agreement furnishes the law for the indi- 
vidual bondholder. True, he has an option whether to become 
a depositor or not, and later, under some conditions, he has an 
option to come into an arrangement or stay out. But when these 
options are presented as business problems, unless there is some- 
thing unusual in the case, they are only theoretical options, such 
as some writers insist on finding in every case of duress. Let 
us consider the factors in the bondholder’s problem for and against 
becoming a free lance. Against it there is the high probability 
of efficiency as well as honesty in the committee representing the 
group. There is every consideration that springs from the de- 
sirability of keeping the concern alive. There is the huge cost 
of making adequate studies of the situation, through lawyer, 
engineer, and accountant, to serve as the basis for rational action. 
There is the utter impossibility of an individual’s raising the 
amount of capital needed for the salvage of a large concern in 
difficulties. There is the prohibitive cost of liquidation. And, 
finally, there is the amazingly strong force of the attitude of 
one’s associates and of the business world, which unqualifiedly 
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condemns the creator of mere nuisance values.*® Against all 
these considerations there is the doubtful chance of escaping 
expenses and inventories, of being paid in full if one holds out 
long enough. The bondholders generally come in. 

Of course, it is technically correct to speak of the enforcement 
of rights under mortgage bonds within the narrow outline of 
mortgage law, without any reference to protective committees at 
all, just as it is correct to describe the American system of choos- 
ing a president by describing the constitutional machinery of 
the electoral college without reference to the party system. But 
as pictures of the law in action, these two descriptions are equally 
incomplete and equally misleading. ; 

The procedural aspect of this gap between the law in books 
and the law in action as applied to realizing on securities in 
business, is just finding its way into the books, partly through 
the collection of business cases,’ partly through judicial recogni- 
tion of the actualities of the situation, particularly in lower federal 
courts sitting as courts of equity,’® and partly through agitation 
for a reform in procedure along the lines of the British Ar- 
rangements Act.’* In most of these discussions the matter is 
viewed from a rather limited and technical procedural point of 
view. Some means of causing all the parties in interest to come 
in and submit, as in bankruptcy, to an equitable distribution is 
sought to take the place of the troublesome necessity of winning 
over every creditor, secured and unsecured, before the stock- 
holders can be invited to take a part in salvaging the old financial 
organization. 





10 Professor Dewing quotes A. H. Joline’s Lectures before the Graduate School 
of Business Administration: “I confess that I have a most profound contempt 
for most of these ‘ bona fide holders’ who try to block reorganizations; usually 
I could name two or three men who are responsibile for these blackmailing 
enterprises.” See other quotations in 5 Dewine, of. cit., 65, n. 

11 See Dew1nc, CorPORATE PROMOTIONS AND REORGANIZATIONS (10 Harv. Econ. 
Srupies). Professor Dewing’s work consists of fourteen leading “cases” in 
recent financial history. 

12 Cf. the language of Waite, C. J., in Canada Southern Ry. Co. v. Gebhard, 
109 U. S. 527, 539 (1883), and in Fosdick v. Schall, supra, 249 et seg. The recent 
lower federal court decisions are collected and commented on in Rosenberg, 
supra, 20 et seq. ; 

13 In addition to the articles on this point already cited there is a valuable 
contribution to the whole subject by Samuel Spring. See note 6, supra. 
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But it is not only on the procedural side that the priorities of 
bondholders present a gap between the law in theory and the law 
in practice. The real basis of the divergence lies deeper — in the 
substance of the relation which we hide under the legal formula 
of mortgagor and mortgagee in such cases. In legal theory 
the bondholder lends money to an enterprise in which he is not 
a participant. Whatever interest in property or control is given 
him is mere security for a loan. He is to be contrasted as sharply 
as possible with a stockholder. He is not an investor, not an 
owner. He is distinctly an outsider. At one time in the history 
of business such may have been the true situation of the bond- 
holder, but it is not today. He is distinctly an investor. The 
great investment bankers, when they take up the problem of 
financing an enterprise, decide between financing through stocks 
and financing through bonds on the basis of a very technical 
study of the conditions before them, but after they have made 
their decision, they sell the stocks or bonds equally as invest- 
ments to the public. The legal differences between stocks and 
bonds play only an indirect and perhaps a minor part in the deci- 
sion. The investment banker’s “ factor sheet ” in such a problem 
would show more prominently questions pertaining to the sala- 
bility of the issues to investors. When we consider the position 
of the stockholder of a large public security, we can readily see 
why bonds are more easily sold than stocks. The stock- 
holder’s control through his vote is small in proportion to the 
size of the enterprise. His chances to make large profits have 
been pretty well squeezed out by public utility commissions. 
The only peculiarity he inherits from the stockholders of the 
days of railroad building is the chance of being frozen out more 
readily than the bondholders. Undercapitalization and overbond- 
ing are the paths of least resistance. Hence, what happens 
during and after reorganization is not so anomalous as it may 
seem. The bondholders come forth as the owners of the cor- 
poration. The stockholders and their directors are brushed aside 
much as the managers of an unsuccessful enterprise are dis- 
missed. The bondholders in the reorganization are forced to 
take stocks in place of their bonds, as they probably should have 
done in the first place, in accordance with every principle of 
sound finance. To the legalistic bondholder or banker who com- 
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plains that he does not want to go into the railroad business 
or the banking business, and who insists that he cannot find it 
in the bond that he shall, the business answer is simply, “ You 
are already in that business by virtue of the holding of the bond.” 
In times of stress, the realities break through the legal fiction. 
The securities, whatever part of law their forms were taken 
from, are found to be in reality a mode of ownership-organiza- 
tion. 

Are we dealing here with an isolated phenomenon in the 
law, a freak or whim that stands alone in connection with the 
mortgage bonds of corporations;** or are there other instances, 
in every day business, of the use of legal devices for purposes 
which they fit so loosely that the legal security for enforcement 
which they provide becomes upon examination a mere outer 
covering for what actually takes place? For an answer we need 
not turn back to the historic examples of a legal extreme threat 
behind which equity is free to work out substantial justice, 
such as the mortgage, the bond with a penalty in excess of actual 
damage, and, in general, the situations in which redemption is 
allowed. All around us are instances of legal devices that are 
made to serve rather roughly purposes for which they were never 
intended, simply because they contain an enforcement or security 
provision that looks efficient. A lease with a privilege of pur- 
chase is made to do the work of a conditional sale. Another 
lease (of shoe machinery) is made the means of controlling the 
use of an article where upon a sale such control could not be 
effectually retained. A third lease (of gasoline-filling machin- 
ery) is made the means of preventing dealers from retailing the 
product of competitors. A fourth lease, let us say of a store in a 
chain of stores, is nothing more or less than the instrument 
for organizing the marketing end of an industry. A fifth lease 
is merely the means of adding a jewelry department to a depart- 
ment store. To the lawyer they are all leases and they are to 
be enforced by the same actions. But how different are the rem- 
edies desired and actually obtained under the extreme threat 





14 Mr. Spring seems to proceed on this supposition in the main. See his 
opening sentence: “ The uncertainties, delay, and heavy expense involved in. cor- 
porate reorganization ... would seem to indicate a defect in our law of 
corporations.” 32 Harv. L. Rev. 489. 
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of dispossession: Or take a series of mortgages: besides their 
ownership-organization function, we may find, or rather have 
found them serving as the basis for the organization of the re- 
tail outlet for the brewing industry, or as security for faithful 
conduct, or as a substitute for a partnership agreement in which 
one furnishes the capital and another the enterprise. We may 
deliberately use the legal institution of agency, as in the case of 
sending goods on consignment, in a situation where we should 
ordinarily have independent contractors, simply for the sake of 
the additional security furnished by the law of agency. When 
we consider the long list of services rendered by the simple idea 
behind uses and trusts — from the evasion of the oath of poverty 
and the thwarting of the early statutes of mortmain and feudal 
incidents down to the monopolization of business and the organi- 
zation of business units — we can readily understand that the 
realities behind any given legal formula may vary almost end- 
lessly. Business men naturally regard the realities rather than 
the form in their daily relations, while things move smoothly, 
and when things go wrong they usually get what they are en- 
titled to expect in view of the realities. A settlement is accepted 
from the consignment seller who is, in everything but name, 
an independent dealer. The trustee in the business trust is 
really not held to a different standard of conduct from that of 
any other business manager. The retail dealer who signed a 
mortgage instead of a contract of employment fares very much 
the same as any other employee if he is caught in a situation 
where a reorganization is found necessary. In fact, we may in- 
dulge in the paradox that the mortgagee never really desires 
a foreclosure nor the lessor an ejectment nor the principal an ac- 
counting. These legal remedies are covers under which the ap- 
propriate readjustments can be expected to take place, or, at 
most, threats of what will happen if, unfortunately for all parties, 
they do not take place. 





Whose place is it to bridge the gap between the law’s forms 
and their use in business? Perhaps the structure should be be- 
gun simultaneously at both ends. Heretofore the business man 
has left the task to the lawyer. Most lawyers, however, have 
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been too ready to reject it with a Podsnappian gesture as “ not 
law.” At most the text-writer may point out the likelihood 
of private agreements being entered into during the interval 
while the law deliberately holds back its hand. He may indulge 
in interpreting the clauses commonly used in contracts under 
such conditions, and he may quote opinions to the effect that 
courts favor such reorganizations on an equitable basis. 

But is there not something hopelessly academic about the the- 
ory that it is enough to know the nomenclature of a relation 
without penetrating into its substance, and that it is no concern 
of the lawyer’s that the procedure which the books prescribe has 
become a fiction, perhaps as much a fiction as the losing and find- 
ing in trover or the various bodily conflicts in ejectment or the 
arms in trespass? Precisely when in the history of legal educa- 
tion did it become part of a preceptor’s duty to warn the student 
not to take the losing and finding, or the bodily conflicts, or the 
arms too seriously? At all events the ignoring of realities, it 
seems, has little or no effect upon their workings. To call the in- 
terest of an investor a first mortgage does not make it one in the 
traditional sense of the term. In the presence of the business 
practice of using the limited supply of legal forms for unlimited 
varieties of needs, the lawyer must face a sharp alternative: 
either he must confess his inability to answer many questions 
that the business man habitually refers to him, or he must broaden 
his studies as the newer schools of jurisprudence demand, so as — 
to include the actual workings of legal institutions and doctrines.*® 


Nathan Isaacs. 
Harvarp BusIness SCHOOL. 





15 “The sociological jurists insist upon ... [the] study of the actual social 
effects of legal institutions and legal doctrines.” Pounp, Ourtiines oF Juris- 
PRUDENCE, 3 ed., 37. The leading exponent of this notion was the late Professor 
Eugen Ehrlich of Czernowitz, who conducted a Seminar of Living Law, described 
by W. H. Page, 14 Proc. or Ass. or Am. Law Scnoots, 46. An article written 
shortly before his death was translated by the present writer in 36 Harv. L. Rev. 
129, 130. The principal study of this type in Anglo-American Law is Roscoe 
Pound, “ Law in Books and Law in Action,” 44 Am. L. Rev. 12. The present 
study may be regarded as further illustrative material of the principles there 
laid down. What is true of divorce law, criminal proceedings, and the other 
fields there developed, is here shown to be equally true of business law. See 
also Herman Oliphant, “ Studies of the Operation of Rules of Law,” 9 Am. 
Bar Ass. J. 497. 
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ABRIDGMENTS OF THE YEAR BOOKS? 


Y , ancncnggione and English scholars may congratulate them- 
selves that for well nigh two generations past the Year 
Books have gradually attracted the recognition which they de- 
serve. For nearly two centuries preceding the commencement 
of the Rolls Series edition, they had steadily lost honour in their 
own country, whatever they had gained abroad. One of the 
greatest of our historical sources was scarcely tapped. Our 
forefathers hid, not one talent in a napkin, but ten. But let us 
not judge them too harshly. From the practitioner’s standpoint 
the neglect of the Year Books was in a large measure the ignor- 
ing of an obsolescent set of law reports. They had ceased in 
1537, and law reporting had gone on. The 1679 edition was 
a belated attempt to stimulate artificially a growth that was 
withering, though only for a season, in the course of nature. It 
is said that, ten years after this edition, the thirteen judges of 
England bewailed the scarcity of the older editions of the Year 
Books and the consequent detriment to the study of the law.’ 
What they were really complaining of was a natural phenomenon. 
The Year Books had for the time being served their purpose. 
An antiquarian serjeant might beguile a coach journey with 
them in preference to a comedy,’ but many of his brethren could 
extract no pleasure and not much profit from them, for the very 
language in which they were written was becoming unfamiliar to 
many lawyers. Why should they welcome a new edition of books 
containing cases, the most recent of which was nearly a hundred 
and forty years old, and expressed in the law-French which 
many of them barely understood? Further, these cases were 
presented in a form widely different from that to which they 
were accustomed. It has been pointed out that we do not even 
know what a mediaeval report ought to say; * but whatever a 
Year Book ought to have said was radically different from what 
a late seventeenth century report did say. No, it is not the 





1 See also W. S. Holdsworth, “ Charles Viner and the Abridgments of English 
Law,” 39 Law Q. REv. 17-45. 3 See Nort, Lives oF THE Nortus, i, 26. 
2 Wallace, Reporters, 78, note 2. * 17 Sexp. Soc. xxviii (Maitland). 
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eighteenth century practitioners who are to be blamed for not 
being wiser in their generation. But it was the historians of 
the eighteenth and early nineteenth centuries who might have 
bestirred themselves earlier, and made use of books that had 
become little better than lumber in most law libraries. The re- 
proach has been removed now, and the Year Books have come 
into their own. There never was a time when they ceased alto- 
gether to be cited in the law courts, even in the deepest winter of 
their neglect. The tree was alive, but it cumbered the ground in 
the eighteenth century. It has flourished again as the stock 
upon which a vigorous growth of historical research has been 
grafted, and the stock itself has shown signs of a renewed life. 
For not only has the value of the Year Books been fully, though 
tardily, realized by the historians, but they are not so much 
ignored in the law courts as they were some eighty years ago.° 
Lawyers, however, do not show much disposition to go beyond 
the Abridgments for purposes of citation, and this brings us 
to the main subject of this paper. 

The abridgments of the Year Books have not received the 
full tribute of praise that is due to them as sources of our law. 
There are but four of them, Statham (or at least the book that 
goes by his name), the Abridgment of the Book of Assises, 
Fitzherbert, and Brooke. The second of these needs but a brief 
notice. It was first printed without a title page by Pynson, prob- 
ably about 1509 or 1510. ‘This edition is now very rare.® 
Richard Tottel printed two more editions in 1555, with the title, 
Abridgment of the Book of Assises. Modern bibliographers 
have called it Liber Assisarum, though it is largely different 
in substance and entirely different in form from Liber Assisarum 
(1-50 Edward III) in the Year Book series. It is an alpha- 
betical abridgment of just over a thousand cases or points ar- 





5 See Allen v. Flood, [1898] A. C. 1, 29; Neville v. London Express News- 
paper, Ltd., [1919] A. C. 368, 428-431. Merttens v. Hill, [1901] 1 Ch. 842, 857; 
The King v. Casement, [1917] 1 K. B. 98, 108; Hemmings v. Stoke Poges Golf 
Club, [1920] 1 K. B. 720, 725, 742, 745, 750; Im re Holliday, [1922] 2 Ch. 
608, 711. 

6 26 Setp. Soc. xxx—xxxi, xxxiv-xxxv (Turner). See Durr, Firreentn CEN- 
TurY EnciisH Books, No. 37. The British Museum has two copies; the Harvard 
Law Library, the John Rockefeller Library, the John Carter Brown Library, 
and the Bibliothéque Nationale, one each. 
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ranged under seventy-six titles. About one quarter of the cases 
are taken from the Year Book Liber Assisarum. The remainder 
cover all reigns from Edward I to Edward IV, though those two 
monarchs have only three cases between them. So far as the 
anonymous author abridged the Liber Assisarum, he improved 
on Statham, who did not include half a dozen cases from it. 
For the rest, he stole in the most bare-faced fashion from 
Statham, and interspersed his matter with a good many queries 
and some notes on various statutes.’ 

Putting aside this book, we may say of Statham, Fitzherbert, 
and Brooke that they deal with matter which is drawn almost 
entirely from the Year Books. But they are not to be regarded 
as mere epitomes of something which we can find printed at 
length elsewhere. They incorporate cases many of which are 
not discoverable in the Year Books, though of the Year Book 
period. For us, as well as for several generations before us, 
they must often be regarded as primary sources, for there is no 
doubt that their compilers had access to documents that have 
either perished or have never been identified, and that were not 
always the same reports as those embodied in the printed Year 
Books. Numerous abridgments succeeded this trio, but they 
took in a great deal of post Year Book reports as well as the 
Year Books themselves, and some of them professed to cover 
the whole law, judiciary and statutory. The work attributed 
to Statham is the earliest of the three in point of date. At first 
sight, it has never had anything like the appreciation which it 
merits, not so much for the matter which it contains as for the 
idea which it seemingly originated. Compared with Fitzherbert 
and Brooke, it has passed into oblivion. Yet it was in one sense 
the first vehicle of its kind for conveying abridged information 
about the Year Book cases. There is a long but direct connec- 
tion between its framework and the thirty-one volumes of Hals- 
bury’s Laws of England. But we shall see shortly that Statham 
(or whoever compiled the book) owed something to many men 
who went before him, and who have passed into greater oblivion 





7 Coke, 10 Rep. xxviii, mentions the book in his list of authorities without 


any comment, but, in 3 Rep. vii, brackets it with Statham as two books not 
to be rejected. 
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than he has. He was a pioneer only in the sense that his abridg- 
ment was the first that managed to get into print, and one is 
apt to forget the probability that it was a piece of good fortune 
combined with industry and ability which attracted the early 
printers to his work rather than to another’s. So on the whole 
his reputation is not unfairly weighed in modern scales. Fitz- 
herbert and Brooke, who would have been the first to acknowl- 
edge their debt to Statham’s book, have deservedly occupied 
more conspicuous niches in the temple of our law; but even they 
run some risk of being eclipsed by the renewed attention paid 
to the Year Books. This is unjust to them, for the Tudor law- 
yers would have found the Year Books extremely difficult to use 
if they had not had the abridgments as finger-posts to their con- 
tents. There is no need here to diverge on the vexed question 
of what were the purposes for which the Year Books came into 
being.® We are concerned with the abridgments rather than 
with the Year Books themselves. And we can assert one fact 
about the unprinted Year Books without risk of being drawn 
into the maelstrom of controversy about their origin, — and 
that is that they urgently needed an index if their use was to be 
fully exploited. Until 1481 or 1482 they were in manuscript 
only. The manuscripts were legion in number, and differed con- 
siderably in detail. We have seen none that possessed an index 
in the current sense of that term. Possibly some of them had 
such an apparatus, but we may be tolerably sure that even 
where such indices existed they would be imperfect according 
to modern ideas.° It is true that the lack of an index or of a 
complete index would not trouble a mediaeval practitioner so 
much as it would a modern lawyer who wished to consult the 
manuscript Year Books. For he lived in more leisurely fashion 
than do his descendants, and he could read and understand with 
ease a language which it now takes some skill in palaeography 
to decipher and some acquaintance with mediaeval procedure 
to interpret. But the point remains that some general index 
or epitome of the Year Books would have been very useful to 





8 Cf. BoLLanp, THE Year Books, 17 e¢ seq. 

® They are bad enough in the seventeenth century printed editions. See 
P. H. Winfield, “Some Biographical Difficulties of English Law,” 30 Law Q. 
REV. 190, 196-198. 















218 HARVARD LAW REVIEW 





give counsel a quick hint as to the best line of action in any 
particular case. 

Very early in the history of the Year Books, persistent at- 
tempts were made to facilitate reference to them. Some of the 
manuscripts, though they took the cases in the common form 
chronological order, to which we are accustomed in the printed 
Year Books, yet contained against each case a marginal catch- 
word (e.g., Quare impedit),*° just as in the black-letter editions, 
which are often mere reproductions of the manuscript on this 
point. Sometimes the catch-word is at the end of the last line 
of the case, rubricated or written larger than the text in order 
to catch the eye.‘* Other manuscripts went further by giving 
the barest skeleton of a head-note or rather “ side-note.” Thus, 
instead of “ covenant,” we get “ covenant, where it appears that 
I shall have a recovery against the lessor if I am ejected by 
the escheator. Secus if by another stranger.”*” Frequently 
the catch-word and side-note methods appear in the same manu- 
scripts, sometimes on the same folio of the same manuscript.”* 
The side-note is often of respectable length; e.g., ‘ Waste 
brought against a woman, tenant in dower, where the reversion 
of the same tenements was granted to the father of the plaintiff 
by the heir of the husband of the wife, tenant in dower. And 
the wife said that the father of the plaintiff had by grant the 
reversion, etc., to H. of S. by virtue, etc., the wife attorned to 
the same H. and demanded judgment. And for the plaintiff it 
was said as in the plea.” ** Occasionally it is quite as full as 
a headnote in a report of the present day; we have seen one 
twenty-six lines in length in a manuscript of Year Book 7-12 





10 Inner Temple Lib. MS. 510 (hand about middle of 14th cent.) ; Harvard 
Law Lib. Dunn 3 (It. North ap. 1329-1330); Dunn 4 (14th cent.); Camb. 
Univ. Lib. MS. Ee. vi, 18 (15th cent. hand). 

11 Camb. Univ. Lib. MS. Dd. vii, 14 (15th cent. hand). 

12 29 Sexp. Soc. lxi (Maitland). 

13 F.g., Camb. Univ. Lib. MS. Ff. iii, 12 (beginning of 15th cent.). First 
few folios, catch-words; then side-notes to fol. 161; then catch-words to fol. 176; 
side-notes again to fol. 215, winding up with no page heading, catch-word or 
side-note from fol. 216 to 222. Other examples of interspersion of catch-words 
with side-notes are Dd. ix, 64 (14th cent.), Gg. v. 20 (14th cent.), Ff. ii. 12 
(early rsth cent.). Harvard Law Lib. Dunn 5 and 6 (14th cent.). 

14 Camb. Univ. Lib. MS. Gg. v. 20 (fol. 129). This is a fair specimen of 
the average length of a side-note in this MS. 
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Edward III.** It might consist of mere criticism, e.g., “ Dower. 
And note that what Derworthy said is better law.”** But 
neither of the above methods would release a man using the 
manuscript from the task of turning over all the folios in order 
to get at the especial case he wanted. A much more important 
step was taken when some one hit upon the idea of grouping the 
cases, not in chronological order, but according to the head of 
legal procedure to which they belonged. Who first had the 
credit of doing this is unknown, but it was certainly done early 
enough. There are two manuscripts in Lincoln’s Inn Library, 
and one in the British Museum, all in a hand of Edward II’s 
reign, which show the scheme in operation for cases of the Year 
Book of 30 & 31 Edward I. In one of the Lincoln’s Inn books, 
the cases are placed under different heads, like “ Droit de 
Garde,” “ Value de mariage,” “ Ravissement de Garde,” “ En- 
jettement de Garde,” ‘“ Formedon,” “ Ael,” “ Besael,” “ Cosi- 
nage,” “ Nuper obiit,” “‘ Mordauncestor,” “ Entry,” “ De Recto,” 
“ Placita possessoria de advocationibus ecclesiarum, etc.,” 
“ Quare impedit,” and so on. The latter part of the manuscript 
switches over to chronological order. The two other manu- 
scripts are arranged on much the same plan." Incidentally, it 
is interesting to notice how the printed abridgments adopted 
some of these titles, telescoped others, and abandoned altogether 
yet others. Another British Museum manuscript written prob- 
ably near 1312 and covering the last years of Edward I and the 
first years of Edward II has occasionally, but by no means al- 
ways, a side-note assigning the year and term to which a given 
case belongs.’* The group system thus predominates over the 
chronological system. The manuscripts which we have cited are 
examples only. There are many others in which the cases, or 
some of them, are abridged.*® When, therefore, we reach the 
period of Statham, we may be sure that he was not the inventor 
of the scheme on which his abridgment was based. We have 
indeed seen a bulky manuscript, possibly not much later in date 





15 Harvard Law Lib. Dunn 5 (fol. 86a). Another example is Brit. Mus. 
Add. MSS. 25184. See 1 Prxe, Year Boox, 16 Edw. III (R. S.), xxi, 82, 83. 

16 Tbid., 126, 127. 

17 See Horwoop, YeaR Books, 30 & 31 Edw. I (R. S.), xxii, xlix-liii. 

18 MSS. Add. 35116. 20 Setp. Soc. xxi (Maitland). 

19 26 Sexp. Soc. xxix, lviii (Turner). 
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than the third decade of the fifteenth century, which has many 
titles all arranged in rough alphabetical order and dealing with 
cases principally of the reigns of Edward III, Henry IV, and 
Henry V.”° It is quite conceivable that other persons had also 
anticipated Statham, but that their manuscripts have not yet 
been found or have disappeared altogether.” . On @ priori 
grounds this is exactly what one would expect to happen in the 
history of English law. Very rarely can we say of any one 
source, “ The scheme of this sprang full-armed from the brain 
of this man, who borrowed nothing of it from his predecessors.” 
And we shall see that there is internal evidence in Statham’s 
book that shows it to be no exception to the general rule. 

We shall speak of Statham’s Abridgment in order to avoid 
constant periphrasis, but, so far as we know, there is no direct 
proof, external or internal, that Statham compiled it. In fact, 
we have no positive knowledge of who was the author, or of the 
date of the printing of the book. What we know of Statham 
himself is little enough. Even his Christian name is uncertain, 
and so is the spelling of his surname. Fuller, in his History of 
the Worthies of England, published in 1662, enumerates under 
the title ‘ Derbyshire ” and the subtitle “ Capital Judges and 
Writers on the Law” one “ John Statham,” and says he was 
born in this county in the reign of Henry VI “ and was a learned 
man in the laws, whereof he wrote an Abridgement, much es- 
teemed this day for the Antiquity thereof. For otherwise, Law- 





20 MS. 41 in Dunn Collection, Harvard Law Lib. includes this “ abridgment ” 
(numbering 429 folios), as we may call it, though many of the cases are given 
at considerable length. The chronological order under each alphabetical title 
is generally Henry IV, Henry V, Edward III. There is at least one case as late 
as Trin. 1 Henry VI (fol. 37b), and if the “R” in expressions like “ Anno sexto 
R termino Trinitatis,” etc., signifies the reigning King, there are cases as late as 
11 Henry VI; but more probably “R” refers to Richard II, and this is sup- 
ported by the internal evidence of some of the cases in the examination of which 
we had the kind assistance of Mr. T. F. T. Plucknett. The index of titles at 
the end is unreliable. It gives a list of some 282, which is a score or so more 
than those in Statham; but the actual number of titles does not correspond to 
this. It may have been intended to fill out the MS. with matter answering to 
all the titles in the index, for blank folios constantly appear between the end 
of one subject and the beginning of another. Copious notes are appended at 
the end of the titles. Whatever the origin of the MS. is, it is certainly not the 
copy from which Statham was printed. 

21 See 26 Sexp. Soc. xxix, lviii (Turner). 
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yers hold him (as Souldiers do Bows and Arrows, since the in- 
vention of Guns) rather for sight than service. Yea, a Grandee 
in that Profession hath informed me, that little of Statham (if 
any at all) is Law at this day, so much is the practice thereof 
altered.” *? The other person under the subtitle is Fitzherbert, 
who is doubtless put there as a “ Capital Judge.” Elsewhere, 
Fuller notes “ Johannes Stathum” among the names of the 
gentry of the country returned by the Commissioners in 12 
Henry VI,” and gives “ Jo. Stathum ” as sheriff of Derbyshire 
and Nottinghamshire in 23 Henry VI.* Before putting in our 
next record, we may note that not a word is said to indicate that 
“ Statham ” or “ Stathum ” ever went by the name of Nicholas 
or was ever a judge. 

William Dugdale, in Origines Juridiciales published in 1666, 
refers to “Stathom’s ” Abridgment as having been written by 
“ Nicholas Stathom,” one of the barons of Exchequer in the time 
of Edward IV.” Later in the book, under the list of governors 
of Lincoln’s Inn appear “ Nich. Stathum” for 35 Henry VI, 
“Stathom ” for 39 Henry VI, and “ Nich. Stathum” for 1, 3, 
6 Edward IV and (an obvious error for 10 Edward IV) 49 
Henry VI; *° and “ Nicholaus Stathum ” is mentioned as reader 
in Lincoln’s Inn, 11 Edward IV.2"_ All these later entries are 
taken from the Register of Lincoln’s Inn, and doubtless refer to 
the same person. It is significant that the Register says nothing 
of that person’s being a baron of Exchequer, though Dugdale 
adds this information under the list of Readers, and also repeats 
that he was author of Abbreviations Relat. Up to this point, we 
have no direct statement that the John Statham of Fuller’s 
book was the same person as the “ Nicholaus Stathum ” of Dug- 
dale. That identification was made by Thomas Tanner in his 
Bibliotheca Britannico-Hibernia (1748). “‘ Stathum [Nicolaus] 





22 P. 233. 

23 P. 239. 

24 P. 242. A “Hen. Statham ar[miger] ” was sheriff of those shires in 15 
Edw. IV. Ibid. 

25 P. 58. A marginal note refers to Coke’s Reports, vol. II (a slip for III), 
prooemium, where there is nothing to the purpose except that Coke, after rec- 
ommending the abridgments of Fitzherbert and Brooke to the reader, adds that 
the abridgment of Statham is not to be despised. 

26 Pp. 257, 258. 27 P. 249. 
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Johannes dictus, et apud Morley comit. Derb. natus. Ms Ashmol. 
816.” The rest of the note states that he was a governor of 
Lincoln’s Inn, and was made second baron of the Exchequer in 
7 Edward IV, 1468, and wrote an epitome of the Year Books 
in the time of Henry VI.** It is doubtful whether Tanner is 
trustworthy on this point of identification. His authorities are 
Dugdale and Fuller, neither of whom goes this length; and the 
Ashmolean manuscript ** merely consists of matter taken from 
Fuller which has been abstracted above. Foss, under the biog- 
raphy of Nicholas Statham, shows that it is uncertain whether 
he ever sat on the bench; for the royal grant of 7 Edward IV * 
created him second baron of the Exchequer only in reversion on 
the death or surrender of John Clerke, and we know neither the 
date of Clerke’s death nor that of Statham’s.** A suggestion 
of great interest comes from Mr. G. J. Turner, the learned edi- 
tor of several of the Year Books. Nicholas Statham’s will, dated 
July 15, 1472, bequeaths to his clerk “ My litill olde statutes 
covered with ledir, and my natura brevium, and if he go to 
court to thentente to continue there I wil that he have my best 
Registre and my boke of newe statutez.” It is remarkable that 
he makes no special disposition of the Abridgment nor of any 
Year Books on which it is based; and this might cast a shadow 
of doubt on his authorship of the former. The shadow is pos- 
sibly deepened by the will of Sir William Callow (or Calowe), 
a judge of the Common Bench in Henry VII’s reign. Its date 
is October 5, 1485, and it excepts from a bequest “a book of 
Assises in papir a Dratton a boke of newe statutes and ii bokes 
of Briggementes oon of myne owen labour and thothir of Lin- 
colnesin labour.” Possibly the “ book of Assises ” is the abridg- 
ment which we have already described. Mr. Turner suggests — 
though he is careful to point out that it is a mere possibility — 





28 P. 690. 

29 Fol. 38-42b. 

30 CALENDARIUM RoTULORUM PATENTIUM, 313, calendars Rot. Pat. 7 Edw. 
IV m. 17, thus: “ Nichus Stothum secundus Baro Scaccarii Rs ad placit Regis.” 
Reference to the Patent Roll in the Public Record Office verifies Foss’ statement. 

81 See 4 Foss, Jupces oF ENGLAND, 454-455. The Dictionary or NATIONAL 
BrocrapHy adds nothing to the details stated above. Nor could Mr. H. I. 
Whitaker, the librarian of Lincoln’s Inn, who very kindly placed his knowledge 
at the writer’s disposal. 
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that the “ Briggemente ” of “ Lincolnesin labour ” was the work 
attributed to Statham and that, if this be so, we may infer that 
it was produced, not by Statham himself, but under his super- 
vision. Perhaps, while he was reader in the Inn, it was com- 
piled by members of the Inn under his direction.” 

The facts have now been placed before the reader. What 
conclusions are deducible from them? Probably we are reason- 
ably safe in saying:— : 

(a) There was a John Statham, a Derbyshire gentleman, alive 
before 12 Henry VI and sheriff of that county and of Notting- 
hamshire in 23 Henry VI. Fuller alleges him to be author of 
the Abridgment. 

(b) .There was a Nicholas Statham or Stathum (we need not 
repeat the gamut of his names), who was a governor of Lin- 
coln’s Inn at several times between 35 Henry VI and 11 Edward 
IV. He became a reader there in the latter year. He received 
a reversionary grant of the office of second baron of the Exche- 
quer in 7 Edward IV. Dugdale regards him as author of the 
Abridgment. 

Can we further answer the questions:— 

(1) Were John and Nicholas the same person? 

(2) Did that person, or alternatively, John, or Nicholas, com- 
pile the Abridgment? 

As to (1), the reader must form his own opinion. But it is 
suggested that John and Nicholas were separate persons. Tan- 
ner’s identification of them seems to have been a combination of 
what he found in Fuller and Dugdale and an anticipation of the 
principle on which Mr. Potts’ reader in Pickwick Papers com- 
posed his article on Chinese metaphysics. 

As to (2), it does not follow that we are bound to accept at 
our peril either John or Nicholas as the author of the Abridg- 
ment merely because Fuller attributed it to the one and Dugdale 
to the other. They wrote in all probability about a hundred 
and seventy years after the Abridgment was printed. Fuller 
was not a lawyer and, on his own showing, had opened the book 
but once. If it was the edition which we know — and we know 
only one — he very likely found nothing in it to connect it with 





.82 See 26 Sextp. Soc. xxxi-xxxv (Turner). 
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Statham. And what he knew of Statham he got by hearsay from 
the legal profession of his own time. Dugdale may have got 
his information about Statham’s authorship of the Abridgment 
in the same way that Fuller appears to have done. At any rate, 
he cites no authority for it. 

If we turn from what these antiquarians said about the book 
to the printed book itself, we get no help at all. We have never 
seen a copy which credited Statham with its contents, or indeed 
any one else; not that we have seen many,” but there are not 
many catalogued. And we suspect that, where library catalogues 
have given titles to the copies which we have not seen, they 
have done so on external evidence, for no two of them agree as 
to that title.** The book is treasured by such librarians.as own 
a copy as one of their incunabula. It lacks a title page, as is 
only to be expected with early printed books. A perfect copy 
has at the beginning a table of matters at the foot of which 
is printed “ Per me R. pynson.” On the last folio is the cypher, 
or device, of Le Talleur of Rouen, who evidently printed the 
book for Pynson. The type is good, being a conventional imita- 
tion of clear handwriting. The matter is by no means free 


from printer’s slips.*° The table of matters may well have been 
printed later than the rest of the book and added to certain only 
of the copies. And “Per me R. pynson” may mean that 





33 Four in Columbia Law Lib.; three in Harvard Law Lib.; two in Camb. 
Univ. Lib.; two in Lib. of Congress, Washington; one each in the libraries of 
the Inner Temple, St. John’s, Trinity, and St. Catharine’s Colleges, Cambridge, 
and in the New York Bar Association Library; and the following private 
copies: (i) one belonging to the late lamented Camb. Univ. Librarian, Mr. 
Jenkinson, for whose courtesy and help the writer is very grateful, and whose 
experience of the book tallied with that of the writer; (ii) one belonging to Mr. 
Justice O. W. Holmes. 

84 F.g., catalogues of the Libraries of Lincoln’s Inn, Law Society, Advocates 
(Edinburgh). Joseph Ames, in describing Richard Pynson’s books, mentions 
“Stratham ou, abridgment des livres annales, et reportes cases en le ley de 
Angleterre, per les anus des reignes roy de Angleterre, par Mons. Stratham, 
apprentice a le ley.” William Herbert, who completed Ames’ book, says of this 
title, “ Where he [Ames] got it from I cannot say,” and he goes on to describe 
a fine copy of his own which corresponds exactly with every one which we 
have seen. AMES, TyPOGRAPHICAL ANTIQUITIES, 284. 

85 One naturally expects to find the old-fashioned “s” confused with “ f,” 
and “c” with “t,” and “i” left undotted, so as to make “in” like “m.” 
Another occasional error is the repetition of one or two words. 
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Pynson compiled the tables of matters, and not that he printed 
in” 

The date at which the book was printed can only be approxi- 
mated. None appears in the book itself. There is some pre- 
ponderance in favour of 1495 in the catalogues of the various 
public libraries, but a query is often added to this. The year 
1490 has also been suggested,*” and so have other years. It 
must be later than 1461, as that was the last case in it. More- 
over, no book appears to have been printed in France before 
1474 approximately. There are no folio references to the Year 
Books in the Abridgment, and the Year Books began to be 
printed in 1481-1482. If the Abridgment had been printed 
long after this, it is conceivable that it would have had folio 
references to some of the printed Year Books; but we must rec- 
ollect that there are none in the first edition of Fitzherbert’s 
Abridgment printed in 1516,*° nearly thirty years after the Year 
Books began to be published. On the whole, we cannot see why 
the date 1490, which is possibly a tradition of bibliographical 
experts, should not be as nearly correct as any other conjecture. 
Whoever the compiler was, the book might have been complete 
in manuscript shortly after 39 Henry VI, but that does not imply 
that it was printed very soon after that. It is noteworthy that 
the very man for whom the Abridgment was printed — Richard 
Pynson — was the first systematic publisher of Year Books, and 
that four of his earliest undated pieces have been assigned by 
experts to the last ten years of the fifteenth century.** There 
was a belief among some bibliographers ** that there were two 
editions, one quarto, one folio. We have never seen any edition 
except that which we have described, and perhaps the belief was 
due to the confused test adopted for the terms “ quarto” and 
“ folio,” ** or to the fact that some copies of the book (e.g., one 





86 See Durr, FirreentH CENTURY ENGLISH Booxs, 104 (No. 374). 

87 Ibid. See also 26 Setp. Soc. xxix (Turner), “about 1490.” 

88 See 1 KLINGELSMITH, STATHAM’S ABRIDGMENT OF THE LAw, xvi, inclines 
to 1470-1475, and to 1480 as the latest date. 

39 See C. C. Soule, “ Year-Book Bibliography,” 14 Harv. L. Rev. 557, 56r. 

40 We do not think there was an edition of 1514. Infra, p. 233. 

41 See C. C. Soule, supra, at pp. 563, 564. 

42 FE.g., Brooke, Worrall. 

43 When the writer of this article took the opinion of a librarian on this 
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of the four in the Columbia University Law Library) appear to 
be smaller in size simply because the generous margin of the 
folios was clipped before binding. We have seen only one manu- 
script ** which purports to be Statham’s Abridgment, and this 
manuscript leaves the title and authorship of the book quite as 
much in the dark as does the printed book. It is written on 
paper in a hand of the late fifteenth century, and consists of 
four hundred and sixty-six folios many of which are blank on 
one side. It begins with “ Le table al Abridgm.” On the sec- 
ond folio is a note, “Thomas Laurance, servant to the Abbot 
of Chersey bysyde Weyndosor-Hunndot maker.” At the end of 
the table, in a different hand, is the memorandum of an order 
to a brickmaker for a hundred thousand bricks in 25 Henry VIII. 
The alphabetical titles correspond in number with those of the 
printed book. The arrangement of the titles under each lettter of 
the alphabet is not the same, e.g., “‘ Abbe ” comes first in the man- 
uscript under “ A,” but last in the book. Whatever the origin 
of the manuscript was, it was not the original of the printed book. 
It has cases as late as 5 Edward IV, whereas the latest case in 
the book is of 1461. Further, it omits many cases which are in 
the book, and adds many which are not there.*® Yet there is 
unquestionably some relation between the manuscript and the 
book, for where they agree, their unanimity is, if not wonderful, 
at least practically complete. We think that both were par- 
tially based on some earlier manuscript abridgments or abridg- 
ment of the kind to which we have already referred. We can 
only repeat that manuscript abridgments of the Year Books 
existed both before and after Statham, and that fire, vermin, 
or obscurity overtook them before they could get to the print- 
ing press.*° We have now exhausted both the external and in- 





point, he pronounced the book to be a quarto, while the sub-librarian thought 
it was octavo. Both based their conclusions on the page lettering. Both agreed 
that, according to the wire “ watermark ” test, it was a folio. According to the 
Dictionary oF NaTiIonaL Biocrapny, later editions than the first appeared in 
1585 and 1679. We cannot verify this. Cf. 1 KLINGELSMITH, STATHAM’s ABRIDG- 
MENT OF THE Law, xiv. 

44 Camb. Univ. Lib. Kk. v. 1. 

45 See e.g., “ Annuity.” 

#6 In the Dunn Collection, Harvard Law Library, there is a MS. (No. 47) 
written on paper, which is a note-book containing matter abridged or jotted 
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ternal evidence about Statham’s Abridgment, and may sum up 
the results: — 

(1) There is a legal tradition which was in existence at least 
as early as 1585 *’ that Nicholas Statham ** was the author of 
the Abridgment which goes by his name, and it is possible that 
it was compiled under his direction rather than by his own 
unaided efforts. 

(2) The date of its publication was about 1490, according to 
the trend of bibliographical opinion. 

(3) No copy has been traced of any other edition of this 
book. 

A few years ago, the book was translated into English.“ The 
translator devoted much enthusiastic but somewhat amateur 
labour to it, and her rendering of it is good propagandist work 
for the Abridgment which has been too much overlooked. The 
translation may prove useful as a general guide to the contents 
of Statham; but it must be emphasized that it will not absolve 
the reader from consulting the original text.” . 





down from cases mostly of Henry VIII’s reign. It adopts the alphabetical order 
common to these abridgments, and was written at least as late as the time that 
John Spelman was on the Bench (about 1532-1544: 5 Foss, Jupces or Enc- 
LAND, 234, 235), for he is mentioned as a justice on fol. 2b. It was probably 
copied or condensed from some other MS., for the table at the beginning con- 
templates its continuance to the alphabetical head “ Use,” but the MS. itself 
breaks off at “ Relation.” 

47 BELLEWE, 1869 ed.; Prefatory Epistle to Les Ans pu Roy RIcHARD LE 
SECOND. So too Coke, in 1600. 

48 Mr. Hilary Jenkinson, of the Public Record Office, tells us that 
“Stathum ” is the correct name. We suppose that when Bracton becomes 
generally recognizable under his correct name, Statham will be reinstated in his. 

#9 KLINGELSMITH, STATHAM’S ABRIDGMENT OF THE LAw. 

50 The translation is occasionally inaccurate, owing to erroneous expansions 
of contractions, or to incorrect renderings. Thus “ presentation” is mistakenly 
turned into “possession”; “eiez” into “the hearing”; “tndra” (? tiendra) 
into “answer”; “comist” into “conust”; “sum” into “summons”; “pla” 
(? parla) into “employed”; “placita” into “placito”; “in favorem vite ” 
(vitae) into “because it expedites matters”; “ne forte” into “nor hence- 
forth ”; “jakkes” (jackets) into “sacks.” A whole line is omitted in Corone, 
14. A difficult passage in Corone, 84, is neither translated nor explained, the 
word “patet” being forced on a contraction of Statham’s merely because it 
happens to be in Fitz. Abr. Corone, 259. Faulty punctuation has spoiled a 
passage like this: “No more than a release from the king shall injure the 
party. In an appeal,” etc. This should read “shall injure the party in an 
appeal,” etc. The identifications of Statham’s citations of the Year Books are 
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Compared with the later abridgments, Statham is not a big 
book. It has two hundred and fifty-eight titles arranged in 
an order roughly alphabetical. The titles are usually the names 
of the writs which commenced the particular actions that gave 
rise to the report. About three thousand seven hundred and 
fifty cases are condensed under these titles. But “case” is 
a term which we use for lack of any better compendious word. 
For many a paragraph which constitutes an abridgment is 
merely a reproduction of one point in a case, and is often no 
more than a note one or two lines in length. It resembles a 
modern head-note as faintly as a Year Book does a modern 
report. Both would reduce the editor of any current set of 
reports to despair, for they appear to be constructed unscientifi- 
cally and to omit a great deal of what he would expect to find 
there. But then the Year Book reports were framed in circum- 
stances and for purposes very unlike those of their present 
successors; and, allowing for that, Statham’s Abridgment, though 
by no means complete, must have been a passable contemporary 
guide to such reports. It was of importance in consolidating the 
scheme on which our judiciary law was to be made accessible 
to practitioners for the next three centuries. For though it was 
rapidly superseded by Fitzherbert’s Abridgment, the idea which 
it inherited and transmitted was a sound one and bears fruit 
even at the present day. It has been thought that Statham’s 
popularity was resuscitated in the late seventeenth century be- 





incomplete, and the Preface admits this. Unfortunately, they are sometimes 
wrong where they are given; e.g., Conspiracy, 12; Decies tantum, 1; and many 
more might have been traced by trying other titles in Fitzherbert and Brooke, 
or even by the simpler process of looking at the marginal notes in the printed 
Year Books. The notes also might have been more generally helpful, and at 
times are the reverse; e.g., Corone, 95, where, in our opinion Fitzherbert’s ac- 
count of the case is preferable to that in the Year Book. It is astonishing to 
find that Corone, 15, is said to be undiscoverable in the Year Books or the 
other Abridgments, when the case which it epitomizes (Hil. 2 Edw. III, f. 18, 
pl. 1) has been embodied in Kenny, Cases on Criminat Law, and is one of 
the common-places of elementary legal instruction. No citation is made here 
of minor slips in the two hundred and fifty cases by which we tested the book. 
They are numerous, but are capable of correction by the reader with a moder- 
ate amount of labour. We have noted elsewhere a serious misstatement of 
fact (infra, note 54), and a rendering which has ruined at one blow Statham’s 
claims to humour and intelligibility (infra, note 58). 
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cause the 1679 edition of the Year Books gives marginal refer- 
ences to his Abridgment as well as to Fitzherbert and Brooke.” 
We doubt whether the facts support this theory. Of the vol- 
umes of the 1679 edition, Parts II, VIII, and IX have references 
to Brooke and Fitzherbert; Part III to Fitzherbert only; Parts 
V, X, and XI to Brooke only; and Parts IV and VI to Brooke, 
Fitzherbert, and Statham.” In fact, Statham, as a partially in- 
dexed book, was bound to become and to continue a back-shelf 
volume directly anything better like Fitzherbert or Brooke was 
published. Independently of any inferiority in indexing, 
Statham has nothing like the fullness of the other two books. 
It is not merely that the number of “cases” in them is much 
greater, but also that, where they abridged the same case, they 
generally quartered the ground much better than Statham had 
done. Here and there he notes a case which Fitzherbert and 
Brooke omit,°* and sometimes it is on a point of some value. 
Occasionally they copy Statham’s note exactly, because they 
could not trace his reference. Now and then Statham takes the 
points in a “case”? somewhat differently from them. But it is 
only rarely that he is even slightly fuller. Speaking broadly, 
the younger Abridgments are not only much less scrappy, but 





51 See 1 KLINGELSMITH, op cit., xii, xiii. 

52 See C. C. Soule, “ Year-Book Bibliography,” 14 Harv. L. Rev. 557, 569. 

53 y KLINGELSMITH, op. cit., xxxiii. The following surprising statement is 
made: “Neither do the early abridgments— Brooke and Fitzherbert — cover 
nearly all the cases of trespass. In the ten years of Edward III, from 40 to 50 of 
his reign, neither of these abridgments contain (sic) within one hundred cases 
of a full report of the cases of trespass. Statham has ninety-five cases of 
trespass in those ten years, of which fifty-seven are not identified in the other 
abridgments, showing that if one went to the abridgments for a full view of 
the law of trespass for that period, one would fall very far short of finding all 
the cases if one relied only on Brooke and Fitzherbert.” This is wrong in nearly 
every particular. In the printed Year Book, 40-50 Edw. III, there are nothing 
like one hundred cases on trespass all told. The Table of Matters indexes only 
twenty-eight points. Every one of these points, except three, appears under 
Trespass or some other head in Fitzherbert or Brooke, as the most casual 
glance at the references printed in the margin would have shown. For those 
years, also, Statham has twenty-six cases, not ninety-five (the total number 
of his cases on trespass is only ninety-five). This, of course, makes ridiculous 
the allegation that fifty-seven of them cannot be identified in Fitzherbert or 
Brooke; and, in point of fact, those abridgers omit only eight out of the 
twenty-six, according to Klingelsmith’s own statements in the body of the book. 
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are also considerably better in quality.°* A researcher in the 
history of law might have missed something if no copy of 
Statham had survived; a lawyer of the seventeenth century 
would have lost very little indeed. 

The arrangement of the matter under each title in Statham is 
a puzzle. There are traces of some attempt to deal with the 
cases chronologically, and there are fainter traces of an attempt 
to group cases relating to the same point. But the bulk of his 
matter seems to a modern eye a hopeless jumble. It is fairest 
to him to select the longest titles and to test them. There are 
a hundred and thirty “cases” or points abridged under 
“Corone.” The first half dozen are taken from 43-48 Ed- 
ward III, and are otherwise unconnected. The next four may 
be loosely united under some such head as “ Appeals in relation 
to indictments ”; they are from 15, 21, and 13 Edward III, and 
1 Henry VI. Then comes an isolated case from 19 Edward III, 
followed by two from 17 Edward III and 11 Henry IV which 
are on Outlawry. The next four from 8 Edward III, 2 Edward 
III (two) and 1 Henry. VI are perhaps to be classified under 
“ Accuracy in indictment.” After these are three unconnected 
cases from Henry VI, and two from the same reign on Princi- 
pal and Accessory. Then, in small knots, containing from two 
to seven cases, taken chiefly from Edward III, Henry IV, and 
Henry VI, and interrupted by other small batches which have 
no common factor, or even by a single case, comes a series that 
may be described as “ Non-suit on appeal of felony,” “ Ap- 
provers,” “Forfeiture,” ‘ Approvers” again, ‘“ Robbery,” 
“Standing mute,” “Certainty in indictment.” These are fol- 
lowed by a big collection of twenty-eight cases, nearly all from 
Pasch. and Trin. 22 Edward III. The last thirty-six cases beat 
any ingenuity in classification according to time or contents.” 
Even in the groups which we have tried to put under subject 





54 Possibly the author of Statham meant to give the book a final revision, 
and never had the opportunity. 1 KLINcELsMirTH, op. cit., xviii. 

55 In the Camb. Univ. Lib. MS. Kk. v. 1, to which we have referred, the 
order is more chronological than in Statham. In Corone, it runs roughly thus: 
7-26 Edw. III, Rich. II, Hen. V (main body), 1 Edw. III, 16-48 Edw. III, 
Hen. IV, 1 Hen. V, Hen. VI, and a few odd cases. All told, there are one 
hundred and forty-three cases under this head plus two or three marginal 
queries. 
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headings, it must be confessed that the liaison is often of the 
laxest kind. The other long titles like Assises, Barre, Brief, 
Transgressio, Aide, Avower, Challenge, Dette, Dower, give much 
the same impression. Usually they start with a number of cases 
from 40-50 Edward III, though sometimes these are preceded 
by one or two from 2 Henry IV. After that, almost anything 
may happen. Here and there, two or three cases may be identi- 
fied as related to each other by blood and not as mere bedfel- 
lows. Apart from that, the title looks like a “ beggarly account 
of scraps and fragments ” collected chiefly from the reigns of 
Edward III, Henry IV, and Henry VI. And even where we 
come upon a tiny block of cases allied by a topical nexus, we 
are quite likely to find another block on the same point some- 
where else in the title. Whatever plan it was that governed 
Statham’s arrangement, it paid little heed to the needs of the 
practitioner. What seems surprising is to find in each title a 
feeble effort first in one direction, then in another, and finally as 
little skill as would suffice to fill a rag-bag. The problem can 
only be completely solved when we know more of the materials 
on which Statham founded his book. But even the little that we 
can glean from the book itself makes it highly probable that 
those materials were composed partly of manuscripts of the 
Year Books and partly of manuscript abridgments of sections 
of the Year Books. Indeed Statham’s book is a striking con- 
firmation of the historical theory which has been developed 
earlier in this article, that there were already in existence 
other abridgments which were accessible to him. We have men- 
tioned the possibility that the Abridgment was a cooperative 
enterprise under Statham’s directorship. Perhaps some one may 
think it worth while to speculate upon this hypothesis and to do 
for the Abridgment what Bluhme did for Justinian’s Digest; 
and we may have a theory spun as to Nicholas Statham, the 
Reader in Lincoln’s Inn, portioning out the manuscripts among 
the industrious young men at his disposal, whose work will be 
marked down in “ masses ” under each title comparable to the 
Sabinian, Papinian, and Edictal “masses” in each title of 
the Digest. The picture is an attractive one. It is likely to 





56 See BUCKLAND, TEXxT-BooK oF RoMAN LAw, 42-43; MuIRHEAD, HIsTORICAL 
INTRODUCTION TO PRIVATE LAw or Rog, § 84. 
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remain an imaginative one until we can get an artist to paint it, 
and he can find the materials for painting it. 

The ten heaviest titles in Statham are Corone with a hundred 
and thirty cases; Barre, a hundred and eight; Brief and Tres- 
pass on a bracket of ninety-five each; Voucher, seventy-five; 
Essoin, seventy-one; Avowry, sixty-nine; Process, sixty-eight; 
Accompte, sixty-four; and Debt, sixty-three. Three things at 
once catch the eye in this analysis. First, the predominance of 
procedure over the substantive law. Secondly, the prominence of 
criminal law. Thirdly, the healthy growth of the writ of tres- 
pass. The Abridgment is an excellent mirror of fifteenth cen- 
tury law; or to vary the metaphor, it is a radiograph that gives 
us a clear picture of the skeleton of our legal system in its 
adolescence. That we should find the substantive law “ secreted 
in the interstices of procedure” is no matter for surprise. It 
is precisely what we should expect. Nor is it astonishing to find 
Pleas of the Crown (which correspond more or less to modern 
criminal law) conspicuous in a rough age when security of life, 
limb, and property, is by no means the cut-and-dried affair that 
it is at the present day. The “ fertile matter of actions” has 
already given birth to many children, and we shall see that Tres- 
pass has issue in the third generation when we come to deal with 
the Abridgments of Fitzherbert and Brooke. 

Statham could not resist the temptation of narrating at least 
one good tale, and with that we close this account of the book. 
The last “case” under “ Toll” may be translated thus: ‘“ The 
miller of Matlock took toll twice, because he heard the rector 
of the same village say on Palm Sunday ‘ Tolle, tolle.’” [Away 
with him! Away with him! ] 


One of the towering figures in the history of English legal 
literature is Anthony Fitzherbert (1470-1538). He is said, 
on evidence that seems to be merely traditional, to have been 
educated at Oxford and Gray’s Inn. He was made a serjeant 
in Michaelmas term, 1510, though his name does not appear in 
the courts until some time after that event. His next honour 





57 The paraphrase attempted by Klingelsmith unfortunately deprives the 
text not only of its humour but also of its sense: 
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was that of being appointed a King’s serjeant on November 24, 
1516, and he was knighted about the same time. Apparently 
it was Richard Eliot whom he succeeded as judge of the Com- 
mon Pleas, for the last fine before Eliot was in Hilary Term, 
1522, and the first before Fitzherbert was in the following Easter 
Term. In this court he sat until his death on May 27, 1538. 
He was fourteenth lord of the ancestral manor of Norbury in 
Derbyshire. We are not concerned here with his considerable 
activities as a man of affairs. As a judge and a legal writer his 
reputation stands unchallenged. Books on husbandry and the 
surveying of lands show the breadth of his literary interests. 
But the works especially associated with his name are the New 
Natura Brevium and the Graunde Abridgment. Either of these 
would form the plinth of lasting legal fame, and it is of the 
latter treatise that we would speak now.” 

The popular tradition is that the first edition of it appeared 
in 1514 and the second in 1516. Until better evidence has been 
produced we cannot accept this belief, and in the meanwhile 
we prefer to hold that there is no earlier edition than that of 
1516. The question cannot be dismissed as one interesting no- 
body except the bibliophile, for its solution must illuminate the 
degree of success which the book achieved with the legal profes- 
sion. That degree was, on any hypothesis, a high one; but if the 
second edition of a work aggregating seven hundred and ninety- 
two folios in three volumes followed the first within two years, 
the success was enormous, not to say incredible, even for a man 
of Fitzherbert’s ability. We have seen two copies of the 1516 
edition. They differ in (1) the size of the folios: the approxi- 
mate measurements in one copy are 13 9/16 inches by 9 5/16 
inches, and the other 14 7/8 inches by 10 1/2 inches; (2) 
the title pages of Part III: each of these is a wood-cut of the 
royal arms and supporters, each of them has on its back a 
“ Tabula” of matters, but each has variations in detail on both 
front and back. William Herbert, in his edition of Ames’ Tyfo- 





58 For additional biographical details, see 5 Foss, Jupces or ENGLAND, 167- 
169; 19 DicttonARY OF NATIONAL BiocRAPHY, 168-169. To the list of books with 
which Fitzherbert is credited should be added the Tasuta of the Abridgment. 
No biographer seems to have appreciated its importance in relation to the 
Abridgment or the labour involved in its construction. See infra, p. 236. 
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graphical Antiquities, seized on this difference of title page in 
order to affirm the existence of the book to a part of which it 
was affixed as an edition distinct from that of 1516, and there- 
fore as an edition of 1514. He had no other evidence to go upon, 
because all he had was this solitary title-page.” His inference 
from this disjectum membrum that there was a 1514 edition is 
plausible, but unsafe in the absence of corroboration. In not 
one single particular, except as to the size of the folios and 
as to the title-pages to Part III, do these two prints differ. The 
type is identical even as to errors. To call them two different 
editions is to ignore the plain meaning of words. What hap- 
pened seems to have been this. The printer did not bind up 
some of the copies printed in 1516 until 1520, and then used a 
re-cut of the title-page for Part III. The printer was John 
Rastell, probably acting in codperation with some of his brethren 
in the trade.® The conclusion which has been reached here has 
been established independently by distinguished authority.” 





59 Vol. I, 154, 155, 260. TT. F. Dibdin’s edition, vol. II, 210, 456, carries 
the matter no further except to describe Herbert’s account as “rather con- 
fused.” Later books, like WorraLL, BisLioTHECA LeGUM ANGLIAE, mechanically 
reproduce Ames’ statement. 

60 See Liper ASSISARUM, 1 ed., Prologus. 

61 Professor J. H. Beale, who has been kind enough to add the following 
note: “The evidence for determining the printer of this edition of ‘ Fitz- 
herbert’s Abridgment’ is (a) the type; (b) the woodcuts; (c) a statement in 
the Prologue to the ‘Liber Assisarum.’ (a) The type in which the body of 
the work is printed is a fine distinctive letter, unmistakable on comparison with 
other fonts; it has quite individual pecularities, e.g., the ss, the D and the T. 
This is the identical type used in the body of John Rastell’s signed works 
before 1520—the ‘Liber Assisarum’ the ‘Termes de la Ley,’ the ‘Old 
Tenures,’ and the ‘Table to the Abridgment.’ No other printer used this 
type, so far as is known to me. These individual forms of capital letters are 
also found in the first edition of ‘Doctor and Student’ (1528). In the head- 
ings two forms of T appear. In Parts II and III this is the common form, 
such as was used by Pynson and de Worde, and later by printers of folio law 
books throughout the sixteenth century. In Part I, however, a distinctive form 
of the T appears which has elsewhere been found only in John Rastell’s works. 
(b) The wood-cut used as a frontispiece of Part I was a block used by Pynson 
before 1514 and in 1516 and afterwards until his death; and imperfections 
prove it to have been his very block. As is pointed out by Dr. Winfield, a re- 
cut of the design also appears in some copies. (c) The statement in the Pro- 
logue to the ‘Liber Assisarum’ is to the effect that we contemplate an edition 
of Fitzherbert’s Abridgment. Elsewhere in the Prologue Rastell uses the singu- 
lar I. Codperation between printers in issuing a large work was common at 
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We have seen that the task of compiling Statham’s Abridg- 
ment was no light one. If it had been much more imperfect 
than it is, it would still have been a move in the direction of 
making the law more accessible to the men who practised it. 
But if Statham’s toil was great, Fitzherbert’s was. much greater. 
Statham has been praised, perhaps not with justice to unknown 
writers who preceded him, for making the first settlement in a 
new country. Fitzherbert, though not the pioneer, has the un- . 
doubted merit of having civilized what Statham had made 
roughly habitable, and of having built where Statham had not 
even surveyed. Two hundred and fifty-eight titles appear in 
Statham; there are but two more in Fitzherbert, but he has 
twenty-nine titles to which there is nothing answering in Statham, 
and he drops as useless some score of Statham’s headings which 
aggregate sixty-one cases. Practice had probably shown that 
there was no need for them, and no one had his hand nearer to 
the practitioner’s pulse than Fitzherbert had. It does not fol- 
low that because these titles are omitted the cases under them 
are also elided. They, or some of them, may well have been 
redistributed under other titles by Fitzherbert. It is when we 
compare the number of cases (or points in cases) abridged that 
the striking advance in the later work appears. It contains 
fourteen thousand and thirty-nine, or nearly four times as many 
as are in the earlier book.” In one respect the 1516 edition had 
a defect in common with Statham’s book, and considerably 
aggravated by this great increase in the cases. It had references 
to the term and regnal year in which the case arose or was settled, 
but none to the folio in the Year Book. An exception to this 
occurs in references to Liber Assisarum. There, the number 
of the particular plea is usually given, and this was possible be- 





this time. Dr. Winfield and I agree on this evidence that very likely Pynson 
and John Rastell collaborated on this work, the printing being mainly Rastell’s; 
that there is no evidence of de Worde’s having a hand in it; that it must have 
gone slowly through the press, and may therefore have been begun in 1514, 
fully issued in 1516, and reissued about 1520. J. H. B.” 

62 These and other figures are taken from the 1565 edition. In the 1516 
edition there is a “ Residuum ” at the end of Part I which is paged continu- 
ously with the rest of the Part, and contains additional cases. These were in- 
corporated in the 1565 edition under their appropriate titles, and the number of 
cases in the two editions is practically identical. 
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cause John Rastell had already published the Liber, or at least 
had it in preparation before he began printing the Abridgment. 
Apart from this, it was not until the edition of 1565 that refer- 
ences to folios were added, and so for half a century Fitzherbert 
had no superiority over Statham in this respect. But the much 
greater breadth of his work and the transcendent ability of its 
compiler never for a moment left in doubt the issue as to which 
of the two Abridgments was to be the favorite. Proof of this 
is found in the fact that while, so far as we know, no second 
edition of Statham was ever called for, Fitzherbert’s book was 
republished in 1565, 1573, 1577, and 1586. He certainly had 
access to Statham’s work, for he often adopts from it cases which 
have never been traced in the printed Year Books, and for 
which he gives no better citation than Statham did; and, as he 
takes them over almost literatim, the conclusion is that the manu- 
scripts at Statham’s command were not always at his disposal. 
John Rastell, when he announced the project of printing the 
Abridgment, had stated his intention of publishing also “ divers 
grete tables longing thereto containid orderid and nomberid with 
figures of algorisme for the grete expedicion and furtheraunce of 
the studies of this Law.” ** He fulfilled this by a “ Tabula libri 
magni abbreviamenti librorum legum anglorum” published in 
three parts (bound up together) on February 10, 1517. Fitz- 
herbert himself compiled this and drew short sub-titles under 
each alphabetical title. Under these sub-titles he collected ref- 
erences to the term and regnal year of the monarch in whose 
reign the case arose. Rastell filled in the reference numbers of 
the Tabwa, adding marginal catch-words; but he had no time 
to do the like for the other two parts. Even with this defect, 
which was made good in a fresh edition by Richard Tottel “ 
published November 10, 1565, the Tabula was nearly as impor- 
tant as the Abridgment itself; for, without it, the practitioner 
must have waded through the whole of an alphabetical title in 
order to track down what he wanted. If the title were a short 
one, this was a trifling matter, but if it were one like “ Briefe,” 
the delay might be irritating, for this occupies thirty-four folios, 





63 See Liper AssisaruM (before 1516), Prologus. 
64 The spelling of this printer’s name is so Protean that we take it as we 
find it. 
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has nine hundred and forty-nine references, and must have been 
a topic commonly consulted. Here the Tabula would greatly re- 
duce the labour. Under “ Briefe,” for example, Fitzherbert 
composed about a hundred and eighty short captions spread over 
seventeen folios, and placed the appropriate cases under each of 
these captions. With Rastell’s number of the plea and marginal 
catch-word, the searcher had a pretty quick guide to the Abridg- 
ment. True, he was no nearer to getting the folio in the printed 
Year Book than by using the Abridgment itself. He had to 
wait until the 1565 edition for that. But at least the Abridg- 
ment was made more manageable, and, as the internal arrange- 
ment of each title is as disorderly as Statham’s book, the Tabula 
must have been very welcome.® Fitzherbert had a system in 
the grouping of cases in the Abridgment, but it was one that 
benefited him and not the man who was to use the book. An 
analysis of some ten of the largest titles has sorted out of the 
tangle nothing more definite than the following result. He be- 
gan with the cases of Henry VI’s reign, and then went on to what 
may be styled the contemporary reigns of Edward IV, Edward 
V, Richard III, and Henry VII, in the order named. Next he 
took the Year Books of the monarchs prior to Henry VI, but in- 
verted their chronological order. He commenced with Henry V, 
worked backward to Henry IV, skipped Richard II, took in Ed- 
ward III, went back to Richard II, and so to Edward II, Edward 
I, and Henry III. This plan was subject to many exceptions and 
qualifications. There is only a vague approach towards consecu- 
tive chronological order in the years of each king’s reign, and 
cases from one reign find their way into those of another. Any 
imaginable dismemberment of Edward III’s reign may exist; 
again and again a title will begin with it, go on to Henry VI, 
and return to Edward III after Henry IV. And where Edward . 
III begins a title, it is quite common to find that it begins with 
a batch of cases from the middle or latter part of his reign; more- 
over, the batches themselves are nearly always in a perfect 
jumble internally. Where they come after Henry IV, they are 
generally worked backwards from the last years to the earlier 
cases. Only very rarely have we discovered the barest indi- 





85 There is an “Index of Matters” in the 1577 edition of the Abridgment. 
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cation of classification according to subject-matter, but our la- 
bour might have been spared here, for the Tabula printed by 
Rastell shows by the references under the captions which Fitz- 
herbert created for it that he never intended to group the cases 
under each title in the Abridgment scientifically. As with 
Statham’s book, so with Fitzherbert’s, we shall know the way 
in which they were written only when we know what materials 
each used; but we do not risk much if we suggest some such 
explanation as this. The absence of any folio references to the 
Year Books in the 1516 edition implies that the sources from 
which Fitzherbert drew were mainly unprinted, except Liber 
Assisarum and possibly Statham. We know that printed edi- 
tions of the Year Books were in existence for nearly a generation 
before 1516, but they covered some only of the years, and in- 
deed comparatively few of them, if we assume that a work of 
the magnitude of the Abridgment must have been begun many 
years before its publication. If the bulk of it were in prepara- 
tion between 1505 and 1515, the practice of issuing the printed 
Year Books in scattered years of a monarch’s reign may have 
prevented Fitzherbert from referring to them by folio number, 
though he actually abridged cases from them.** What were 
his manuscript sources? Almost certainly some of the manu- 
script abridgments (one of which we have described in speaking 
of Statham) and Year Books of different years or periods bound 
up in separate books, and eyre rolls of counties like Kent, Corn- 
wall, Northampton, Derby, Bedford, Nottingham, Worcester, 
York. The variety of these materials and their chronological 
dislocation are reflected in the Abridgment. It is not too much 
to assume that Fitzherbert worked through them pretty much 
as they lay at his hand without any further attempt to har- 
monize them. To criticize him because he did not do this is 
to forget the existence of the Tabula which was complementary 
to the Abridgment. 

Allowing for the limitations of our law at that period, no 
praise can be too high for Fitzherbert’s achievement. Its value 





66 A respectable quantity of Year Book parts was printed in the decade 
1500-1510, but Mr. C. C. Soule has pointed out that the attribution of un- 
dated pieces to a particular decade is guess-work. See 14 Harv. L. Rev. 557, 
570. See also p. 567 as to paging of the Year Book issues. 
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as an epitome of the case law (perhaps “ pleader’s law ” would 
be nearer the mark) might tempt one to compare it with Justin- 
ian’s Digest, but the comparison would be unwise, for the 
Abridgment and Tabula were, of course, unofficial, and they took 
our law at a much cruder stage of its development than the 
Digest did Roman juristic law. Further, they were a great deal 
more exclusively practitioners’ books than was the Digest. But 
what they did for the form of our law was to focus ideas respect- 
ing it which for generations men had vaguely felt and had very 
imperfectly put into practice; and the rays thus concentrated 
were destined to light the paths of men like Brooke, Rolle, Viner, 
Comyns, Cruise, Bacon, and Petersdorff, and to lead to digests 
of our own time like Halsbury’s Laws of England and the 
American Corpus Juris. Nor can Fitzherbert’s book be regarded 
as an abridgment and nothing more. It took in scores of cases 
which never found their way into the printed Year Books, and 
it is, at the very least, to be bracketed as a primary authority 
with them for many other cases. It differs from them and often 
improves on them by avoiding the foolish blunders which they 
contain. A point missed or muddled in the Year Books may 
be made clear by Fitzherbert or Brooke, and their Abridgments 
are quite as much collateral reports as condensations of cases. 
The twelve largest titles in Fitzherbert are — Briefe, with nine 
hundred and forty-nine points and cases, Assize (472), Corone 
(467), Voucher (315), Barre (285), Estoppel (267), Judgment 
(264), Avowry (266), Garde (264), Trespass (258), Process 
(227), and Dower (204). These figures tell much the same 
tale as do those in Statham. The law of procedure, land law, 
criminal law, — these are the chief topics in the system. What 
can enrich a man and what can hang a man are the questions 
that form the center of discussion in mediaeval law courts, and 
both these subjects and indeed all others are dominated by 
another question, “ What is the appropriate remedy and how 
is it to be used?” The time is far distant when trade will 
shoulder its way abreast of landed interests so that it will be 
the task of Lord Mansfield to adjust the balance of the law to 
the needs of commerce. The titles concerned with chattels, or 
other forms of what we should call personal property, seem to 
bring a litigant into disreputable prominence compared with 
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those relating to land. He has generally done something with 
respect to them, — detained them, damaged them, stolen them, 
— which means amercement, fine, or the gallows. Too often the 
link which binds a man to chattels seems to be the executioner’s 
rope. 

We must conclude with a brief survey of Brooke’s Abridg- 
ment. Statham had made a rough and defective plan of the Year 
Book learning. Fitzherbert converted this into a partially scien- 
tific map that covered much more territory. It remained for 
Robert Brooke (or Broke) to chart a still wider area on this 
map, to increase the details on it, and to trace many additional 
internal boundaries. The date of his birth is unknown. He was 
of Shropshire origin, and held the office of reader at the Middle 
Temple in 1542 and 1551, and his readings on the Statute of 
Limitations (32 Henry VIII, c. 2) and on Magna Carta, c. 16, 
were published. The other outstanding events in his career were 
his appointment as Common Serjeant of the City of London, his 
promotion from that post to the Recordership of the city (1545), 
his creation as a Serjeant (1552), his representation of the City 
of London in Parliament on several occasions, his election to 
the Speaker’s chair in the House of Commons (1554), and his 
attainment to the Chief Justiceship of the Common Pleas in 
the same year. He was knighted in 1555 and died in 1558. He 
was renowned not only for his great learning, but also for his 
probity as a judge.*’ His Abridgment was a posthumous pub- 
lication, in 1568, and reappeared in 1570, 1573, 1576, and 1586. 
William Fulbeck’s comparison of it with Fitzherbert’s work 
may perhaps represent contemporary opinion. ‘“ Mast. Brooke 
is more polite, and by popular and familiar reasons hath gained 
singular credite, and in the facilitie and compendious forme of 
abridginge cases hee carieth away the garland. But where Ma. 
Fitzherbert is better understood, he profiteth more, and his 
Abridgment hath more sinewes, though the other hath more 
vaines.” ** In less metaphorical language, there are noticeable 
improvements in the later Abridgment. The dimensions of the 
two books do not differ greatly. There are six hundred and 





87 See 5 Foss, Jupces or ENGLAND, 359-361; 6 DicTionary OF NATIONAL 
BioGRAPHY, 389. 
68 DIRECTION TO THE STUDY OF THE LAWE, 27, 28. 
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.seventy-nine folios in Brooke (1573 ed.) as against six hundred 
and seven in Fitzherbert (1565 ed.), but the folios in the latter 
are somewhat larger. The sharpest differences are in the num- 
ber of titles and the number of cases. Fitzherbert has only two 
hundred and sixty titles and slightly over fourteen thousand 
cases; Brooke has four hundred and four titles and twenty thou- 
sand, seven hundred and seventeen cases. Here, as in the other 
abridgments, “ cases’ is a compendious phrase which includes 
points selected from cases, very brief opinions, and mere notes. 
We cannot argue from Brooke that there are over twenty thou- 
sand cases in the printed Year Books. The increase in his book 
is due partly to his inclusion of cases of Henry VIII’s reign,” 
partly to splitting up some of Fitzherbert’s longer cases, partly 
to the repetition of the same point under different headings, 
partly to new matter from the older Year Books and from later 
or other sources. For Brooke, besides abridging the Year Books, 
occasionally cites Old Natura Brevium, Fitzherbert’s Natura 
Brevium, Old Tenures, Doctor and Student, and particular 
statutes. There are also references to the book variously known 
as Brooke’s New Cases, Little Brooke, or Bellewe’s Cases temp. 
Hen. VIII etc."° In spite of having six thousand more cases 


than Fitzherbert, Brooke’s matter is much more evenly distrib- 
uted under the various alphabetical titles. In every title corre- 
sponding to the twenty-eight heaviest titles in Fitzherbert, 
Brooke has fewer cases except in Assize, Trespass, Debt, Chal- 
lenge, Scire Facias, and Damage. It is significant that in 





69 A few cases are from Mary’s reign; e.g., the single case under Heresy 
and Nosme, 69. See also note 70, infra. 

70 First published by Tottell in 1578 under the title, “Ascuns novell cases 
de les ans et temps le Roy, H. 8, Ed. 6, et la Roygne Mary, Escrie ex la graund 
Abridgment compose par Sir Robert Brooke Chivaler &c. la disperse en les 
titles. Mes icy collect sub ans.” The collector was Bellewe, and the com- 
pilation was popular, for it was republished in 1587, 1604, 1625, and 1628, and 
its success encouraged Bellewe to publish a similar collection of CasEs TEMP. 
Ricu. II. Lirrte Brooke was in chronological order. March rearranged the 
matter in alphabetical order and issued a translation in 1651. The edition of 
1578 was reprinted in octavo in 1873, together with this translation, in one 
volume. Four hundred and ninety-nine of the cases in it run from 6 Hen. 
VIII to 5 Mary. Numbers 500-533 are from certain “Lectur. temp. H. 8 & 
H. 7 cum paucis aliis casibus & regulis.’ Numbers 503-516 are “T. Frowike 
sur le statute de Praerogativa Regis.” Hence such references in Brooke’s Abridg- 
ment as “ Vide libro B. fo. 117 per Frowike in lectura sua.” 
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Trespass there are two hundred more in the later book. The 
mother of actions no doubt has been still more fertile since Fitz- 
herbert’s time, but the number of cases is also partly owing to 
the fact that her offspring have been accommodated with a 
greater number of separate dwellings. Beyond the twenty-eight 
longest titles, Brooke often has more cases than his predecessor. 
Thus there are two hundred and fifty-one under Conditions where 
Fitzherbert has not a score, about three hundred on Grant to 
just over one hundred in Fitzherbert, and two hundred on Error 
where Fitzherbert has fewer than one hundred. And many of 
the new titles which Brooke creates are long, e.g., Pleadings 
(171 cases). Yet his titles do not extend to such inordinate 
length as Fitzherbert’s. His longest one, like Fitzherbert’s, is 
Brief, but it has little more than half the number of cases in 
it, — five hundred and thirty-nine compared with nine hundred 
and forty-nine. The progress of the idea of Contract is marked 
by its forty-four cases contrasted with the solitary one in Fitz- 
herbert, and Action on the Case runs more in the heads of 
lawyers, for the references to it have more than doubled in num- 
ber. We could, by pressing home the analysis more minutely, 
get to understand a good deal about the changes in legal thought 
between the generation that saw Henry VIII ascend the throne 
and the generation that saw the early days of his daughter, 
Elizabeth. But the age was not deficient in literature that has 
told us in a shorter way what we wish to know of its progress. 
Reeves thought that Brooke’s method was better than Fitz- 
herbert’s, because he generally begins a title with some case of 
Henry VIII’s reign as a sort of rule to guide the reader through 
the heap of ancient cases which follow." But any one who 
relies on this as a thread to the labyrinth of Brooke’s arrange- 
ment will spend most of his time in trying to join constant 
breaks in it. The idea that the cases of Henry VIII’s time may 
form a key to what follows seems to have been observed scarcely 
at all.” Brooke’s course, which he followed with very wayward 





™ See 5 Reeves, History or ENGLisH Law, 486. 

72 Debt, with two hundred and forty cases, starts with two from Henry 
VIII's reign. These have a loose nexus with the first nine cases which may be 
described as “ Debt and death.” In cases 9-16 there seems to be a protoplasm 
of “debt in arrears of account,” but the idea is not consistently applied. Of 
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steps, was probably based, like Fitzherbert’s, on nothing more 
scientific than the order or disorder in which he found his mate- 
rials. All, or nearly all, the Year Books seem to have been 
printed before he died, but they were published as convenience 
dictated and not in any deliberate order. Moreover, Brooke’s 
sources were certainly not limited to such of the Year Books as 
happened to get printed. His book is no more a mere epitome 
of them than was Fitzherbert’s,’* and the arrangement under 
each title paid very little more regard to the needs of the person 
using the book than did Fitzherbert’s. In outline, the order 
of cases seems to be this: Henry VIII, Henry VI (first decade 
and latter part); 40-50 Edward III, Henry IV, Henry V, 38 
Edward III, 21 Edward III, Henry VI (first decade and early 
middle of reign), 24 Edward III, 4 Henry VI, 9 Edward IV, 
39 Edward III, 37 Henry VI, 14 Henry VI, 36-39 Henry VI, 
Liber Assisarum, Henry VII (early), Edward IV, Edward V, 
Richard III, Henry VIII (late). There is often a “ fault ” in 
the strata, and often what looks like the result of a volcanic ex- 
plosion where fragments of all reigns seem to lie in inextricable 
confusion; and the heap may be at the end of the title or in its 
middle. 

Such were the three printed abridgments of the Year Books. 
At the present day a layman—or indeed a lawyer — might 
stigmatize them as illiterate in language, uncouth in expression, 
rudimentary in arrangement, bristling with rules in which all 
substance of justice is lost in a vain shadow of form. A century 
hence, our descendants may chide our own abridgments of the 
law as overwhelmed with a mass of detail, uneven in composi- 
tion, flat in historical perspective, learning nothing from their 
predecessors except that the best arrangement of the law was 
an alphabetical one, —a method applied with success to tele- 
phone directories and railway time-tables. But a scientist, 





the next twelve cases it is impossible to say whether the order is one of time 
or is governed by the conception “debt on lease.” In many of the titles which 
begin with Henry VIII, no semblance of a guide to what follows is to be 
detected (e.g., Brief, Error), and in others the title does not begin with that 
monarch at all (e.g., Chose in Action). 

73 A student who uses the Year Books which have not been edited in the 
Rolls Series or by the Selden Society must often make eclectic reports from them, 
Statham, Fitzherbert, and Brooke. 





244 HARVARD LAW REVIEW 


whether of this generation or of the next, will neither praise 
nor blame, for he cannot praise or blame an organism merely 
because it grows. It matters little whether a man smiles at the 
ignorance of childhood, or regrets the crudity of youth, if he 
will but remember that both were stages in his own development. 
Percy H. Winfeld. 
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THE Law ScuHoou.— The following tables show the registration 
figures for the entering classes of the last twelve years, the geo- 
graphical sources from which these classes have been drawn, the 


division into classes for twelve years, and the colleges represented 
(as usual the figures are compiled as of the date of November 15): 


New England Outside of 
Massachusetts outside of New England 

Massachusetts Total in 
Class Number Percentage Number Percentage Number Percentage Class 
1915 59 21 34 12 194 67 287 
1916 59 22 23 9 179 69 261 
1917 65 23 29 10 194 67 288 
1918 81 26 39 12 188 62 308 
1919 70 21 26 8 230 71 335 
1920 25 26 5 5 66 69 96 
1921 6 27 4 18 12 55 22 
1922 77 18 51 Il 307 71 435 
1923 49 T4 37 10 277 76 363 
1924 64 17 21 6 295 77 380 
1925 89 21 38 9 304 70 431 
1926 93 19 4 9 355 72 492 


IQI3-14 IQI4-I15 I9I5-16 1916-17 1917-18 1918-19 
Ss Sear 5 8 10 3 
Third Year 167 177 213 37 
Second Year 197 226 234 24 
First Year 288 308 335 36 
Unclassified 68 66 64 13 
5 I 2 I 


730 786 858 114 
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*IQIQ-19 1919-20 1920-21 1921-22 1922-23 1923-24 
es; Gtad.) os: 8 II 8 12 17 
Third Year 156 196 271 232 246 
Second Year 221 285 246 261 265 
First Year 438 363 383 431 492 
Unclassified 59 go 49 50 45 
I Pi 45 32 37 


883 045 1002 1018 I102 


In the present first year class one hundred and twenty-nine colleges 
and universities are represented as follows (the corresponding figures 
for the other two classes, at the time they entered, will be found in 
35 Harv. L. Rev. 184 and 36 Harv. L. REv. 194): 

Harvard, 98; Princeton, 27; Dartmouth, Yale, 24; Holy Cross 
Coll., 17; Univ. of Michigan, 16; Brown Univ., 13; Bowdoin Coll., 
Cornell Univ., Univ. of Pennsylvania, 11; Univ. of California, 
Coll. of the City of New York, 10; Williams Coll., 8; Leland Stanford 
Jr. Univ., New York Univ., Univ. of Wisconsin, 7; Ohio State 
Univ., 6; Pennsylvania State Coll., Union Coll. (N.Y.), 5; Amherst 
Coll., Boston Coll., Univ. of Chicago, Columbia Univ., Univ. of Ne- 
braska, Providence Coll., Syracuse Univ., Univ. of Washington, 4; 
Georgetown Coll. (Ky.), Univ. of Georgia, Haverford Coll., Johns 
Hopkins Univ., Lafayette Coll., Middlebury Coll., Ohio Wesleyan 
Univ., Univ. of Oklahoma, Rutgers Coll., Wittenberg Coll., 3; Colgate 
Univ., Univ. of Colorado, Dalhousie Univ., Denison Univ., Univ. of 
Denver, Emory & Henry Coll., Georgetown Univ., Univ. of Illinois, 
Univ. of Iowa, Kenyon Coll., Lehigh Univ., Lincoln Univ., Mount Union 
Coll., Univ. of Pittsburgh, Richmond Coll., Univ. of Tennessee, Tufts 
Coll., Univ. of Utah, Vanderbilt Univ., Washington & Lee Univ., 
Whitman Coll., 2; Alabama Polytechnic Institute, Univ. of Alabama, 
Univ. of Arizona, Univ. of Arkansas, Armour Univ., Baylor Univ., 
Bethany Coll., Boston Univ., Brigham Young Univ., Bucknell Univ., 
Cambridge Univ. (England), Univ. of Cincinnati, Clark Coll., Colby 
Coll., Univ. of Dayton, Univ. of Detroit, Dickinson Coll., Drury Coll., 
Fairmount Coll., Univ. of Florida, Fordham Univ., Franklin Coll., 
Franklin & Marshall Coll., George Washington Univ., Gettysburg 
Coll., Grinnell Coll., Hamilton Coll., Hobart Coll., Univ. of Idaho, 
Indiana Univ., Univ. of Kentucky, Univ. of Leipzig, Linfield Coll., 
Univ. of Louisville, Loyola Coll. (Md.), McGill Univ., Univ. of Maine, 
Marietta Coll., Univ. of Maryland, Mass. Institute of Technology, 
Univ. of Minnesota, Univ. of Missouri, Muhlenberg Coll., Municipal 
Univ. of Akron, Nebraska Wesleyan Univ., Norwich Univ., Univ. of 
Notre Dame, Oberlin Coll., Occidental Coll., Oglethorpe Univ., Ohio 
Northern Univ., Univ. of Oregon, Univ. of Paris, Pomona 
Coll., Rice Institute, Univ. of Rochester, Spring Hill Coll., 
St. John’s Coll. (Md.), St. Xavier Coll., Swarthmore Coll., Trinity 
Coll. (N.C.), Tulane Univ., United States Naval Academy, Univ. of 
Vermont, Virginia Military Institute, Washington & Jefferson Coll., 
Washington Univ., Wesleyan Univ. (Conn.), West Virginia Univ., 
Western Reserve Univ., Univ. of Wyoming, 1. 


* These figures are for the special session which began February 3, 1919, and 
ended on August 30, I9I9. 
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Mos DoMINATION OF A TRIAL AS A VIOLATION OF THE FOURTEENTH 
AMENDMENT. — In The Nature of the Judicial Process, Judge Cardozo 
contends that a court’s view of the sociological end of law is an ele- 
ment in the amalgam of a judicial decision." His first examples of 
this thesis are drawn from interpretations of the Fourteenth Amend- 
ment.?, Two cases from that field invite analysis as a test of his 
proposition. In Frank v. Mangum®* the defendant was convicted of 
murder. He appealed to the Supreme Court of Georgia on the ground 
that alleged mob disorder made the trial void. That court sus- 
tained the trial court,* finding that only two of the alleged outbreaks 
had occurred and that these could not have affected the jury. Frank 
then applied to the federal district court for a writ of habeas corpus,® 
alleging that the state was about to deprive him of life without due 
process of law. The writ was dismissed. In the Supreme Court the 
majority, speaking through Mr. Justice Pitney,® said that if a state 
should execute a judgment based upon a verdict produced by mob 
domination without supplying a “ corrective process,” the Fourteenth 
Amendment would be violated. But they decided that the appellate 
proceedings in the Supreme Court of Georgia had furnished an ade- 
quate corrective, and that therefore the federal court need not interfere. 

In Moore v. Dempsey" five negroes were convicted of murder upon 
testimony alleged to have been secured by subjecting the witnesses 
to revolting torture, after a trial lasting forty-five minutes, in a 
courtroom alleged to have been filled by a mob demanding conviction.® 
The Supreme Court of Arkansas, in sustaining the denial of a new 





1 Lectures II, III. 

2 P. 76 et seq. 

3 237 U. S. 309 (1914), commented on in 28 Harv. L. Rev. 793. 

4 Frank v. State, 141 Ga. 243, 80 S. E. 1016 (1914). 

_5 The application was made under 1878 U. S. Rev. Srat., § 753: “The writ 
of habeas corpus shall in no case extend to a prisoner in jail, unless. . . 
he . . . is in custody in violation of the Constitution . . . of. the United 
States.” 

6 Chief Justice White, Justices McKenna, Day, Van Devanter, Lamar and 
McReynolds concurred. 

7 261 U. S. 86 (1923). For the facts of this case, see Recent CasEs, 
infra, p. 265. 

8 The murder for which the petitioners were convicted was the result of the 
Elaine race riots. The negroes were members of the “ Progressive Farmers” and 
the “ Household Union of America.” The whites claimed that these organizations 
were established for the purpose of killing white people, and that the riots were 
a planned insurrection of the negroes. The Governor appointed a committee of 
seven leading citizens to care for the situation. This committee was alleged to 
have carried out the torture of the witnesses. One of the committee was on the 
grand jury which indicted the petitioners. Both grand and petit juries were 
exclusively white. Counsel appointed to defend the petitioners called no witnesses 
and did not put the petitioners on the stand. 

The exclusion of negroes from the jury was unconstitutional and a ground for 
a new trial. Ware v. State, 146 Ark. 321, 225 S. W. 626 (1920). Mob domina- 
tion of a trial is a regular ground for reversal. People v. Fleming, 166 Cal. 357, 
136 Pac. 291 (1913); State v. Weldon, o1 S. C. 29, 74 S. E. 43 (1912); Collier 
v. State, 115 Ga. 803, 42 S. E. 226 (1902); Sanders v. State, 85 Ind. 318 (1882) ; 
Massey v. State, 31 Tex. Cr. R. 371, 20 S. W. 758 (1892). Cf. Myers v. State, 97 
Ga. 76, 98, 25 S. E. 252 (1895). 
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trial,? decided that these allegations did not necessarily make the 
trial unfair in view of the countervailing circumstances that eminent 
counsel were appointed to defend the negroes and that the verdict was 
based upon legally sufficient evidence. The defendants then petitioned 
the federal district court for a writ of habeas corpus. A demurrer to 
the writ was sustained. Upon appeal to the Supreme Court, Mr. 
Justice Holmes, who had dissented *° in the Frank case, spoke for 
the majority ' and ordered the district court to investigate the facts 
for itself. 

Are we to deduce that the later case supplants the earlier? Mr. 
Justice McReynolds in his dissent '* in the Moore case plainly thinks 
that the doctrine of the Frank case is being “ put aside”; yet the 
language of that case left room for federal intervention where a mob- 
dominated trial was uncorrected by state process. Mr. Justice Holmes 
assumes to decide in accord with the earlier case; yet he makes no 
attempt to distinguish the cases on their facts. Nevertheless, distinc- 
tions may be drawn. A diversity may be woven from the varied 
procedure in the district courts, for in the Moore case the state 
interposed a demurrer instead of a defense. This argument is answered, 
first, by the rule that habeas corpus should cut through all forms 
to reveal the substance,’* and secondly, by the statement of Mr. 
Justice Pitney that the court must consider Frank’s allegations as if 
admitted by the sheriff.‘* Another distinction may be predicated upon 
the different proceedings in the state supreme courts: in the Frank 
case the Georgia court held that the trial court was justified, on the 
evidence introduced in support of the allegations of mob domination, 
in finding that these allegations were untrue in fact; in the Moore case 
the Arkansas court admitted the alleged facts to be true, but held 
that they did not necessarily vitiate the trial. This distinction seems 
more cogent, but the Supreme Court apparently does not rely upon 
it.1> Such distinctions may possibly justify, but they do not explain. 
The fact remains that in two cases, separated by a period of nine 
years, presenting at least strikingly similar circumstances, the Supreme 
Court has reached opposite results. 

It has long been established that, to satisfy the Fourteenth Amend- 





9 Hicks v. State, 143 Ark. 158, 220 S. W. 308 (1920). The convicted men 
then secured a writ of habeas corpus from the Chancery Court of Arkansas. 
The state Supreme Court held that the Chancery Court lacked jurisdiction, and 
prohibited further proceedings. State v. Martineau, 149 Ark. 237, 232 S. W. 609 
(1921). 

"0 Mr. Justice Hughes concurred in the dissent. 

11 Consisting of Chief Justice Taft, Justices McKenna, Van Devanter, Brandeis, 
Butler, and Sanford. 

12 Mr. Justice Sutherland concurred in the dissent. 

18 Frank v. Mangum, supra, 346. 

14 Jbid., 332. 

15 Counsel for Moore pointed to a distinction on the ground that the Arkansas 
Code allows the Supreme Court to reverse only for errors of law. See 1921 
Crawrorp & Moses Ark. Srat., § 3413. Therefore a reversal upon facts at the 
trial would seem to be beyond its jurisdiction. Nevertheless, the allegations of 
mob domination were a part of the record, and, ultra vires or not, the Court 
assumed jurisdiction. Therefore it passed upon the same question as had the 
Georgia court, and the distinction cannot stand. 
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ment, process must be “due” according to the substantive law; ** 
correctness in formal procedure is not enough.’’ By what standard is 
the substantive law to be judged? As a first possibility it may be 
argued that where the result reached by the state court is a judgment 
reasonable under the actual evidence at the trial, and where it accords 
with the state law, which itself is not unconstitutional, then the re- 
quirement of due process is satisfied.'* Adopting this view, the federal 
court would have to hold that the decision of the state supreme court 
in these cases is a binding adjudication, preventing an examination of 
the facts surrounding the trial.1° The decision in the Frank case 
professed not to go this far. The Court, however, refused. to examine 
the allegations of mob domination on a principle of comity,?° holding 
that the decision of the Georgia Court, while not binding, was entitled 
to respect. This was the weakness of the Frank case, for, in order to 
determine adequately whether the necessary corrective process had 
been supplied, the court would be forced to scrutinize the facts of the 
mob domination.2 The Moore case corrects this weakness. Its 
rationale provides a second standard by which to determine due process. 
The declaration of the state appellate court that the trial was fair is 
not conclusive. The federal court may make an independent investiga- 
tion of the trial,?* and if it is found that the jury was under the com- 





16 Twining v. New Jersey, 211 U. S. 78 (1908); Yick Wo v. Hopkins, 118 
U. S. 356 (1886) ; Hurtado v. California, 110 U. S. 516 (1884); Ex parte Virginia, 
100 U. S. 339 (1879); C. B. & Q. R. R. v. Chicago, 166 U. S. 226, 235 (1897). 
Cf. Cunnius v. Reading School District, 198 U. S. 458 (1905); Maxwell v. Dow, 
176 U. S. 581 (1900). A single arbitrary act of any state agency, directed against 
a single individual, may violate the Fourteenth Amendment. Sioux City Bridge 
Co. v. Dakota County, 43 Sup. Ct. Rep. 190 (1923), discussed in 36 Harv. L. 
REv. 1020. 

17 For the argument contra, see Robert P. Reeder, “The Due Process Clause 
and the Substance of Individual Rights,” 58 U. or Pa. L. Rev. 1or. 

18 But the Anglo-American conception of a jury trial includes an uncontrolled 
discretion to acquit the accused. Bushell’s Case, Vaughn, 135, 146 (1670); Seven 
Bishops’ Case, 12 How. St. Tr. 183 (1688). See Sparf & Hansen v. United States, 
156 U. S. 51, 105 (1895). Hence, where mob domination removes from the 
jury its ability to acquit and its discretion in arriving at a verdict, the trial is 
not according to due process. Hale v. Cove, 1 Stra. 642 (1725). Cf. Vaise v. 
Delaval, 1 T. R. 11 (1785). 

19 This position was masterfully defended by the late Professor Schofield. 
See Henry Schofield, “ Federal Courts and Mob Domination of State Courts,” 
10 Int. L. REv. 479. 

20 But where a void judgment is about to be collected, an injunction action 
in the state court does not prevent a similar action in the federal court. Simon 
v. Southern R. R. 236 U. S. 115 (1915). On the power of federal courts to 
enjoin state courts, see 36 Harv. L. Rev. 461. 

21 See Henry Schofield, supra, 10 Inu. L. Rev. 479, 504. 

22 It has been argued that, granting the federal right to interfere upon a 
question of fact, the method should be by certiorari or writ of error instead of 
by habeas corpus. In re Wood, 140 U. S. 278 (1891); Kansas City Ry. Co. v. 
Albers Co., 223 U. S. 573 (1912). See 33 Yate L. J. 82. But the right to a 
writ of habeas corpus is not absolute; it is always within the discretion of the 
court. Ex parte Royall, 117 U. S. 241 (1886) ; United States v. Lewis, 200 U. S. 
1 (1906). The essential problem is not how, but whether the United States 
should interfere. And in both the Frank and Moore cases the Supreme Court 
had refused to interfere by the suggested methods. 
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pulsion of an outside force, the due process clause has been violated 
irrespective of the result on the law.”* 

In examining this interpretation of the power of the federal judici- 
ary, ** it is impossible to overlook a change in the attitude of the court 
which established it.2° This power of development is the essence of 
American constitutional law. In a particular case it may be partially 
accounted for by changes in the personnel of the court. But, at 
bottom, the constant shifting in social outlook,*® as stressed by Judge 
Cardozo, must be recognized as the important constituent of the new 
decision. The agitation for a federal anti-lynching law may be another 
symptom of the flux in social consciousness that accounts partially for 
the development from Frank v. Mangum to Moore v. Dempsey.”" 





APPORTIONMENT OF EsTATE INCOME BETWEEN LIFE TENANT AND 
REMAINDERMAN UNDER A GENERAL REsIDUARY TrusT.! —A testator 
dies leaving an estate of $60,000. Funeral costs and expenses of ad- 





23 The objection to this view is that the court must judge by a standard of 
fairness that is not, and could not be, definitively expressed in the Constitution. 
This, of course, is the fundamental difficulty in all due process cases. Groping 
for some standard, the courts are tempted to revert to the old language of 
natural rights, as though such rights were an over-law above the Constitution 
itself. See Robert P. Reeder, “ Constitutional and Extra-Constitutional Restraints,” 
61 U. or Pa. L. Rev. 441. 

24 The interpretation may be justified as a logical extension of the doctrine 
that the Supreme Court will review an unfair application of purely state law, 
recognized in Scott v. McNeal, 154 U. S. 34 (1894). There a state court had 
administered the estate of a man thought to be dead. He reappeared and sued 
to recover the property from the purchaser. The state court held the sale valid, 
despite the failure of the administrating court to give adequate notice of the 
sale. The Supreme Court of the United States reversed the decision, holding 
that it was unfair, contrary to the common law, and therefore not due process. 
Cf. Grannis v. Ordean, 234 U. S. 385 (1914). See Dower v. Richards, 151 U. S. 
658, 667 (1894). See Taytor, Due Process or Law, 264. 

25 Muller v. Oregon, 208 U. S. 412 (1908) similarly showed a different attitude 
from Lochner v. New York, 198 U. S. 45 (1905). Cf. Brandeis, J., in Adams 
v. Tanner, 244 U. S. 590, 600 (1917). See Carpozo, op. cit. 

26 The Supreme Court originally interpreted the Fourteenth Amendment as 
an instrument to protect the emancipated negroes. Slaughter House Cases, 16 
Wall. (U. S.) 36, 81 (1873). The cases in which that race has invoked the 
Amendment are not numerous. See GuTHRIE, FouRTEENTH AMENDMENT, III. 
The fact that those for whom the Amendment was thought to have been fashioned 
were appealing for its protection may have had its psychological effect in the 
decision of the Moore case. 

27 The explanation of the case does not dispose of the problem as to the 
wisdom of the policy it enunciates. For the federal courts to acknowledge that 
the single act of a state, directed toward a single individual, may raise the issue 
of due process certainly leaves room for a possible overloading of their dockets. 
In criminal cases the doctrine may add to “the delays incident to enforcement, 
which have become a national scandal.” See the dissent of Mr. Justice Mc- 
Reynolds in the principal case. Yet it seems to appeal to sound sense as a 
reasonable interpretation of the Amendment. Whether its disadvantages will be 
decisive against it must be determined by the future. See Tavtor, op. cit., § 315 
et seq. See 36 Harv. L. Rev. 1020, 1024. 

1 Almost all the material, reasoning and conclusions of the following Note 
are adapted from a learned and exhaustive brief on the subject by Henry M. 
Wing, Esq., of the Boston Bar. 
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ministration aggregate $5,000. There are legacies amounting to 
$20,000 and a residuary bequest in trust to the use of L for life, re- 
mainder to R. The discussion concerns the disposition, as between 
L and R, of the income which accrues to the estate during the first 
year after the testator’s death before the legacies and other estate liabil- 
ities draw interest. Such an item in the settlement of large estates 
frequently mounts into five figures. It is plain that this sum may be 
treated in three ways: as belonging wholly to the life tenant, wholly 
to the remainderman, or partly to each. Authority on the point has 
been discovered in only three jurisdictions: England, New York and 
Massachusetts, each of which seems to follow a different principle. 

In England, Alihusen v. Whittell,’ decided in 1867, established the 
rule: as between L and R, it will be considered that the executors 
paid the debts and legacies with such a portion of the total estate as, 
together with the income of that portion for one year, was necessary 
for the payment of the liabilities of the estate. Thus the portion of 
income attributable to the liabilities becomes in effect corpus of the 
residue. Income attributable to contingent legacies is, in deference to 
authority,‘ allotted to the life tenant. A modification of the rule was 
made in 1913,° whereby if any important liabilities are paid before 
the end of the year, the actual time of such payment is considered; ° 
otherwise the life tenant would in effect be treated as having enjoyed 
income which never actually accrued to the estate. In the formation 





2 Cf. 1902 Mass. Rev. Laws, c. 141, § 24. 
3 4 Eq. 295. At the beginning of the nineteenth century, the doctrine of 
“equitable income ” was enunciated by Lord Eldon. Howe v. Lord Dartmouth, 
7 Ves. Jr. 137 (1802). It consisted in treating the net residue as invested for 
the first year in 3% government securities for the benefit of the life tenant. 
See Dimes v. Scott, 4 Russ. 195 (1827); Morgan v. Morgan, 14 Beav. 72 
(1851). The rule was often disregarded, the entire income being given to the 
remainderman. Stott v. Hollingsworth, 3 Madd. 161 (1818); Griffith v. “Morri- 
son, 1 Jac. & W. 311 n. (1820); Taylor v. Hibbart, 1 Jac. & W. 308 (1820). 
Cf. Sitwell v. Bernard, 6 Ves. Jr. 520 (1801). Usually, however, by construc- 
tion from the circumstances and language of the will, the life tenant received 
the interest on the net residue, although in excess of 3%. Fearns v. Young, 9 
Ves. Jr. 549 (1805); Douglas v. Congreve, 1 Keen, 410 (1836); Mackie v. 
Mackie, 9 Beav. 524 (1845); Stroud v. Gwyer, 28 Beav. 130 (1860). Thus the 
subject remained in the greatest confusion. Cf. Angerstein v. Martin, T. & R. 
232 (1823); Hewitt v. Morris, T. & R. 241 (1824). The last two cases are 
important, both for their effect on the formation of contemporary American 
opinion, and as foreshadowing the modern English rule. Lord Eldon declared 
the life tenant entitled to as much “as is not necessary to be applied” or 
“disturbed for the payment of debts and legacies.” These words were instru- 
mental in the decision of Allhusen v. Whittell. Cf. Amphlett v. Parke, 4 Russ. 
75 (1827). See also Gover, CAPITAL AND INCOME, 2 ed., 132. 

4 Crawley v. Crawley, 7 Sim. 427 (1835). See Sitwell v. Bernard, supra. 

5 In re McEuen, [1913] 2 Ch. 704. See also Im re Wills, [1915] 1 Ch. 769, 
in which the first case is affirmed in spite of the criticism of eminent text 
writers. See SrracHan, Law or Trust Accounts, 96; Romer, JupictaL Trus- 
TEES GUIDEBOOK, 61. See 30 Law Q. Rev. 481. Mr. Strachan’s remarks about 
In re McEuen seem equally applicable to Allhusen v. Whittell. As to the effect 
of the payment of estate liabilities after the first year, see In re Wills, [1915] 
1 Ch. 769, 778. See 2 Witxt1aMs, Execurors, 11 ed., 1116 et seg.; 2 JARMAN, 
Wits, 6 ed., 1230 et seq. 

( 8 Cf. Matter of Juilliard’s Estate, 103 Misc. 178, 169 N. Y. Supp. 1079 
1918). 
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of these rules the courts have sought to adhere to a logical definition 
of the word “ residue.” It is clear that what the testator would have 
intended, had he contemplated this question, is not considered; * what- 
ever else he would have intended, there is small chance that his mind 
would have conceived the subtle niceties of the English rules. 

In New York, consideration of the subject dates from the early 
decision of Williamson v. Williamson ® in which a principle very like 
that of Allhusen v. Whittell was enunciated and applied. Later the 
Court of Appeals purported to follow the case, but used language 
which appears to necessitate a very different result: “To ascertain the 
amount of a general residue, all the income of the estate, not otherwise 
disposed of, must be added to the residue.” ® If this means anything 
at all, it is something quite different from the rule in Williamson v. 
Williamson; it means that any income not disposed of by the expressed 
or implied terms of the will goes into the residue. This is straight” 
capitalization and a complete victory for the remainderman. It has 
apparently been so understood in New York,’° in spite of the fact 
that the rules of Williamson v. Williamson were carefully incorporated 
by reference at the end of the later decision. It seems, therefore, that 
the cases hardly justify the modern practice in the state, which is 
understood to be in accordance with that of England. 

In Massachusetts, Chief Justice Shaw in several dicta 1 discussed 
the early English and New York cases, construed the apparently sig- 
nificant words of these opinions as mere surplusage, and came to the 
conclusion that the life tenant’s right to receive the income of the 
entire estate dates from the testator’s death. Then, in 1885, citing 
only his former dicta, he squarely adopted the third alternative by 
declaring the life tenant entitled to al/ income accruing from the death to 
the payment of the liabilities..* In spite of this opinion, and perhaps 





7 The modern rule, however, was declared to be founded:on a supposed 
testamentary intent in Holgate v. Jennings, 24 Beav. 623, 626 (1857). 

8 6 Paige Ch. (N. Y.) 510 (1832). The method here adopted was to de- 
duct 5% (the American substitute for the English 3%) from the amount of 
each liability as of the death of the testator and add it to the corpus of the 
residue. This is very similar to the practice which Mr. Strachan recommends. 

® Matter of Benson, 96 N. Y. 499, 511 (1884). 

10 Matter of Brokaw, 165 N. Y. Supp. 7oo (Surr., 1917); Matter of Brook- 
field, 109 Misc. 345, 178 N. Y. Supp. 681 (1919). See also Jessup-REDFIELD, 
Law AND PRACTICE OF SURROGATE Courts, 1148. No case has been found on 
the precise point at issue: apportionment of the income with especial relation 
to estate liabilities. 

11 Lamb v. Lamb, 11 Pick. (Mass.) 370 (1831); Minot v. Amory, 2 Cush. 
(Mass.) 377 (1848); Lovering v. Minot, 9 Cush. (Mass.) 151 (1851). Cf. 
Cushing v. Burrell, 137 Mass. 21 (1884). The court cites Angerstein v. Martin, 
Hewitt v. Morris, and Williamson v. Williamson, because in those cases the 
life tenant received some of the income. At that time his right to any income 
even from the net residue was in doubt. See note 3, supra. The Chief Justice 
ignores the words quoted in note 3, as well as the fact that in Williamson v. 
Williamson the fund was clearly apportioned. The words “after” or “ subject 
to” the payment of liabilities are construed again as mere surplusage. It is 
not apparent whether the court is aware that it is not following the spirit of 
the cases cited. 

12 Treadwell v. Cordis, 5 Gray (Mass.) 341 (1855). Not unnaturally 
Massachusetts tends to charge incidental expenses like interest upon debts, 
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because of the complications of great modern estates which seem to re- 
quire a treatment less crude, the actual practice of trustees in this state 
is known to vary among all three alternatives. 

The preference of one of these views to the others may be dependent 
upon the fundamental conflict between logical rules of law and the 
testamentary intent. The English rule goes on the logically sound 
basis that interest attributable to subsequently paid obligations is 
not interest upon the residue, to which alone, it may be argued, the 
life tenant is strictly entitled; on the other hand, this rule presents 
great difficulties of accounting and an opportunity for the litigious to 
dispute any particular method adopted. In support of the Massachu- 
setts view it may be urged that the residuary life tenant is the nearer 
object of bounty and that, had the testator adverted to the point, he 
would have intended that any income not otherwise disposed of should 
be enjoyed by the one he selected to receive the immediate residuary 
income. Treatment of the fund entirely as corpus is justified only on 
the impatient view that every asset not mentioned falls into the residue. 
Whatever may be the choice of the courts, it is clear that there is need 
of an ascertained rule upon which a uniform trust practice can be based. 





“ PowERS COUPLED WITH AN INTEREST”: ANNIHILATION BY 
DEFINITION. — It is a general precept of the law of agency that the 
agent’s power is revocable at any time at the will of the principal. 
This is true even though the revocation may subject the principal to 
a contractual liability, as where the agency was given for a considera- 
tion.2, But there are obvious instances which are and should be ex- 
ceptions to this precept. Where the contract of agency is specifically 
enforceable, e.g., where a power of sale is given as security, the 
attempt to revoke the agency could be frustrated in equity, and a 
court of law reaches the equitable result by declaring the agency irrev- 
ocable.2 Again, where the agent has entered into an obligation in 
reliance on his agency, it would be improper to permit revocation and 
the law courts do not permit it, apparently relying on an analogy to 
the equitable doctrine that one will not be allowed to use a legal 
power where the use of that power would be unconscionable.* 

So much for revocation inter vivos at the will of the principal. 
Death also revokes an agency.® We should expect to find the same 
exceptions to this doctrine as to that of revocation inter vivos. In 





premiums, etc., to principal rather than to income. Cf. Shaw v. Cordis, 143 
Mass. 443, 9 N. E. 704 (1886). There seems a settled rule to this effect in 
Pennsylvania. Penn-Gaskell’s Estate, 208 Pa. St. 346, 57 Atl. 715 (1904). But 
cf. In re Wills, supra. 

1 Hartley’s Appeal, 53 Pa. St. 212 (1866); Chambers v. Seay, 73 Ala. 372 
(1882). See Hurrcut, AcEency, 2 ed., 78. 

2 Kirkpatrick v. Wiley, 197 Mo. 123, 95 S. W. 213 (1906). 

8 Conners v. Holland, 113 Mass. 50 (1873); More v. Calkins, 95 Cal. 435, 30 
Pac. 583 (1892). Cf. Wilkins v. McGehee, 86 Ga. 764, 13 S. E. 84 (1891). 

4 Hutchins v. Hebbard, 34 N. Y. 24 (1864); Hynson v. Noland, 14 Ark. 710 
(1854). 

2 See 1 Mecuem, AGENCy, 2 ed., § 652. 
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Hunt v. Rousmanier,® however, Chief Justice Marshall laid down the 
rule that the only agency which survived the death of the principal 
was a “ power coupled with an interest,” which he defined as a power 
“engrafted on an estate in the thing” over which the power is to 
be exercised. The learned Chief Justice, therefore, held that a power 
of sale of a ship, given as security but attached to no legal estate in 
the grantee of the power, did not survive the principal. A legal title 
in the grantee of the power was a requirement, it was said, so that 
he could convey the thing in his own name; if he did not have title, 
he would as agent have to convey in the name of his principal, and 
“a conveyance in the name of a person who is dead would be a 
manifest absurdity.” Thus, powers which were given to the agent for 
his reimbursement, indemnity, or protection, and those in reliance upon 
which he had assumed obligations with the principal’s consent were 
not powers coupled with an interest and, although irrevocable inter 
vivos, were revoked by the death of the principal.’ 

The objection of the Chief Justice to the survival of a power not 
coupled with a legal estate is, of course, not conclusive. If, on other 
grounds, the court arrives at the conclusion that the power should not 
be revoked, it can validate the transfer of title by the agent in various 
ways; and courts have found no difficulty in this respect. Moreover, 
the rule of Hunt v. Rousmanier works obvious injustice.2 The need 
of the agent not protected by the rule is greater than that of the 
one protected. For the agent who has an estate in the subject matter 
still has this estate as security if his power is revoked; but one who 
has incurred a liability or assumed an obligation, relying on the exer- 
cise of a power not coupled with an estate in the thing, has no pro- 
tection once the power is gone. 

These’ considerations have led courts, while purporting to follow 
Hunt v. Rousmanier,® to avoid its consequences. The process of avoid- 
ance is definition of the word “interest” in a manner to cover the 
case in issue, regardless of the conception of the term as first used 
by Marshall.*° In the leading New York case of Knapp v. Alvord ™ 
it was decided that a legal lien was enough to constitute an interest, 





6 8 Wheat. (U. S.) 174 (1823). See James Lowndes, “ Powers Coupled with 
an Interest,” 12 Harv. L. Rev. 262. 

7 Hunt v. Rousmanier, supra. See MecueM, op. cit., $570. But see Hurrcut, 
op. cit., 89. : 

8 See Huston v. Cantril, 11 Leigh (Va.) 136, 173 (1840). See MecHEM, 
op. cit., § 654. 

® See Taylor v. Burns, 203 U. S. 120 (1906); Schilling v. More, 34 Okla. 155, 
125 Pac. 487 (1912); McMahan v. Burns, 216 Pa. St. 448, 65 Atl. 806 (1907); 
Norton v. Whitehead, 84 Cal. 263, 24 Pac. 154 (1890); Thieme v. Westerberg, 
221 Ill. App. 34 (1921). 

10 Tt is illustrative of the confusion wrought by the term that courts have 
applied it where it was unneccessary, as in revocation inter vivos. Thus, a 
power given for security has been termed a “power coupled with an interest.” 
See note 4, supra. 

11 10 Paige Ch. (N. Y.) 205 (1843). It has been considered that the authority 
of this case is doubtful since the decision of Hoffman v. Union Dime Savings Inst. 
tog App. Div. 24, 95 N. Y. Supp. 1045 (1905). See 19 Harv. L. Rev. 287. But 
the case is clearly distinguishable. In the later case, the agent had no lien. 
In fact, Knapp v. Alvord was cited with approval. 
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though obviously the lien holder could not convey in his own name, 
having no title. A later case’? in the same state has held that a 
power to collect rents, given as security for money advances is “ coupled 
with an interest ” and irrevocable by death; the divergence from Mar- 
shall’s views is even more obvious. Finally, a- recent Massachusetts 
case !* has held that a power to pay out monéy to be received by 
the agent in behalf of the principal is “coupled with an interest,” 
if in reliance on the power the agent has entered contractual obligations 
as to the money with the principal’s consent. 

What has happened? The word “ interest” has been so defined 
that it now includes each of the cases in which revocation inter vivos 
would not be allowed. The distinction, drawn in Hunt v. Rousmanier, 
between revocation inter vivos and revocation by death of the principal 
has been effaced, at least in the strong jurisdictions in which the 
above cases have arisen. It was based on an easily superable technical 
difficulty and gave rise to a doctrine of obvious injustice. The result 
is to be applauded and the hope for its extension expressed. 





ENJOINING THE ASSESSMENT AND COLLECTION OF FEDERAL TAXES 
— Courts of equity as a rule have been averse to granting preventive 
relief against the collection of taxes.' This reluctance is based upon 
a policy of protecting the receipt of revenues, on which the government 
depends, from an embarrassing use of injunctions. Congress has 
extended and crystallized this policy in § 3224 of the Revised Statutes: 
“No suit for the purpose of restraining the assessment and collection 
of any tax shall be maintained in any court.”* This provision has 
been held to apply in the case of a collector exceeding his statutory 





12 Stevens v. Sessa, 50 App. Div. 547, 64 N. Y. Supp. 28 (1900). 

13 Mulloney v. Black, 138 N. E. 584 (Mass., 1923). For the facts of this 
case, see Recent Cases, infra, p. 261. Accord, Hess v. Rau, 95 N. Y. 359 (1884). 

1 See 1 Hicu, Injunctions, 4 ed., § 484; 2 Coorey, TaxaTIon, 3 ed., 1423; 
4 Pomeroy, Equity JURISPRUDENCE, 4 ed., §1779 et seq.; 2 AMeEs, CASES IN 
Equity JurispICTION, 72n. See also 8 Va. L. Rev. 389; 10 Cox. L. Rev. 564. 

2 Mechanics’ and Traders’ Bank v. Debolt, 1 Ohio St., soz (1853); State 
Railroad Tax Cases, 92 U. S. 575 (1875). See 1 Hicu, Injunctions, § 484. 

3 14 Strat. aT L. 475, 1916 U. S. Comp. Star., § 5947. § 10 of the Act of Mar. 
2, 1867 (14 Stat. aT L. 475) amending $19 of the Internal Revenue Act of 
July 13, 1866 (14 Srat. at L. 152) was the forerunner and almost exact 
counterpart of the present statute. Such a statute applies to all federal courts 
and to all federal taxes levied under color of authority. Pullan v. Kinsinger, 
Fed. Cas. No. 11,463 (S. D. Ohio, 1870). The policy expressed by the statute 
has greatly influenced federal courts in deciding injunction cases involving state 
taxes. State Railroad Tax Cases, supra, at 613; Schulenberg-Boeckler Lumber 
Co. v. Hayward, 20 Fed. 422 (D. Wis., 1884). 

It is to be noted that tax-payers thus deprived of the writ of injunction to 
prevent the enforcement of illegal taxes are expressly given a remedy at law in 
a suit to recover taxes paid after repayment has been denied. See 1878 U. S. 
Rev. Srat., § 3226 (14 Stat. at L. 152) as amended by § 1318 of the Revenue 
Act of 1921. For cases interpreting this statute see Union Fishermen’s Codp. 
Packing Co. v. Huntley, 285 Fed. 671 (D. Ore., 1923); Calkins v. Smietanka, 
240 Fed. 138 (N. D. Ill, 1917). 
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authority by a premature assessment; * to erroneously assessed taxes; ° 
and to taxes levied under laws alleged to be unconstitutional. The 
statute is very broad and would seem to include any case that might 
arise. It has, however, received unexpected limitation and, to some 
extent, emasculation.’ 

There have been some limitations placed upon § 3224 which are sup- 
portable in view of the well recognized refusal of the common law 
to extend a statute by analogy.* Thus the section does not prevent 
the suit of a stockholder to enjoin a corporation from voluntarily 
paying an alleged unconstitutional tax, although such stockholder 
could not maintain a bill directly against the tax collector.® This 
holding has been forcibly characterized as an attempt at evasion of 
the statute by indirection;*® but since the decree in the cases cited 
speaks only to the officers of the corporation and does not prohibit 
the collector from enforcing the assessment, the situation seems be- 
yond the literal scope of the statute." Similarly, a trustee can be 
enjoined from complying with an order to pay an illegally assessed 
tax.!2. The section does not include taxes which are essentially “ pen- 





# Nicholls v. Gaston, 281 Fed. 67 (1st Circ., 1922); Page v. Polk, 281 Fed. 
74 (1st Circ., 1922). 

5 Howland v. Soule, Fed. Cas. No. 6,800 (D. Cal., 1868); Kensett v. Stivers, 
10 Fed. 517 (S. D. N. Y., 1880); Snyder v. Marks, 109 U. S. 189 (1883). 

6 Dodge v. Osborn, 240 U. S. 118 (1916); Bailey v. George, 259 U. S. 
16 (1922). 

7 See Brack, Income AND OTHER FEDERAL TAXES, 4 ed. §538; Homes, 
FEDERAL TAXES, 1923 ed., c. 35, § 2; MonTGomMERy, INCOME Tax PROCEDURE, 1923 
ed., 258. See also Clarence A. Miller, “ Restraining the Collection of Federal 
Taxes and Penalties by Injunction,” 71 U. or Pa. L. Rev. 318. 

8 See Roscoe Pound, “ Common Law and Legislation,” 21 Harv. L. Rev. 
383, for an exposition of the common law doctrine referred to. 

® Brushaber v. Union Pacific R. R., 240 U. S. 1 (1916); Pollock v. Farmers’ 
Loan & Trust Co., 157 U. S. 429 (1895). Cf. Stanton v. Baltic Mining Co., 240 
U. S. 103 (1016). 

10 See Straus v. Abrast Realty Co., 200 Fed. 327, 328 (E. D. N. Y., 1912); 
Pollock v. Farmers’ Loan & Trust Co., 157 U. S. 429, 609 (1895), White, J., 
dissenting. 

11 Mr. Justice White in the Pollock case and Judge Veeder in the Abrast 
case thought that the decree of the court would be a defense to the corporation 
against distraint proceedings by the tax collector. If not, they suggested that 
it would be of little value to the plaintiff stockholder. But apparently the 
decree would not be a defense to action by the collector, since it only forbids 
the corporation from voluntarily paying the assessment. The value of the in- 
junction lies in the fact that the corporation might not have an action to 
recover an illegal tax if it were paid voluntarily. See Gouge v. Hart, 250 
Fed. 802, 805 (W. D. Va., 10917). On the necessity of paying an illegal tax 
only under protest and duress in order to be able to bring action for a refund, 
see Chesebrough v. United States, 192 U. S. 253 (1904); Wright v. Blakeslee, 
tor U. §. 174 (1880). The present tendency appears to be towards waiving 
need of protest and duress. Rand v. United States, 249 U. S. 503 (1919); 
United States v. Hvoslef, 237 U. S. 1 (1914). See Hormes, Feprerat Taxes, 
1923 ed., 1075 et seq. If the need for protest were abolished the chief useful- 
ness of these stockholder suits would disappear. However, they would still 
commend themselves as a speedy method of determining the constitutionality 
of a tax in question —a method which has been characterized as “ justifiable 
evasion” of the statute. MontcomMEry, INCOME Tax PROCEDURE, 260. 

12 Weeks. v. Sibley. 269 Fed. 155 (N. D. Tex., 1920). 
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alties;”** thus, though there are contrary decisions, it appears 
settled that in proper cases injunctions may be granted against enforc- 
ing assessments under § 35 of the National Prohibition Act.!* 

The lack of sympathy of the courts toward this legislation has not 
been limited merely to a refusal to extend its principles. (1) The 
provisions of the statute were held, at an early: date, not to prevent 
an injunction against collection of a tax assessed by an official who 
did not follow the exact course prescribed by statute."° But, assuming 
that the collector acts under color of authority, the inhibitions of the 
section would seem imperative."® (2) § 3224 does not prevent a re- 
ceiver from applying to his court of appointment for instructions as to 
payment of taxes claimed by the government against property in his 
possession, nor the court from ordering non-payment of the tax.!? 
Since the word “ restraining ” in the statute is used in the broad sense 
of “impeding” and is not limited to suits for injunctive relief2® 
the above holding can only find support on the ground that receivers 
are officers of the court and property in their possession is in the 
custody of the law.*® (3) It was stated obiter in one decision 





13 Lipke v. Lederer, 259 U. S. 557 (1922). For the distinction between a 
“tax” and a “penalty,” see Regal Drug Corp. v. Wardell, 260 U. S. 386 (1922) ; 
Bailey v. Drexel Furniture Co., 259 U. S. 20 (1922); Helwig v. United States, 
188 U. S. 605, 611 (1903). See Thomas Reed Powell, “ The Supreme Court’s 
Adjudication of Constitutional Issues in 1921-1922,” 21 Micu. L. Rev. 293. See 
35 Harv. L. Rev. 347; 22 Cor. L. Rev. 659; 21 Micu. L. Rev. 88. Cf. Kohlhamer 
v. Smietanka, 239 Fed. 408 (N. D. Ill., 1917). 

14 See 41 Stat. aT L. 307. Regal Drug Corp. v. Wardell, 260 U. S. 386 
(1922); Lipke v. Lederer, 259 U. S. 557 (1922); Fontenot v. Accardo, 278 Fed. 
871 (5th Circ., 1922); Ledbetter v. Bailey, 274 Fed. 375 (W. D. N. C., 1921). 
Contra, Pummilli v. Riordan, 275 Fed. 846 (W. D. N. Y., 1921); Ketterer v. 
Lederer, 269 Fed. 153 (E. D. Pa., 1920); Wassell v. Lederer, 274 Fed. 489 (E. 
D. Pa., 1921). Some decisions have said that §3224 was applicable to the 
“double tax ” imposed by the act in question, but not to the penalties imposed. 
Kelley v. Lewellyn, 274 Fed. 112 (W. D. Pa., 1921); Kausch v. Moore, 268 
Fed. 668 (E. D. Mo., 1920). See 22 Cor. L. Rev. 761. 

15 Frayser v. Russell, Fed. Cas. No. 5,067 (E. D. Va., 1878). 

16 The court in the recent case of Nicholls v. Gaston, 281 Fed. 67 (1st 
Circ., 1922) explains Frayser v. Russell on the ground that what was there 
enjoined was really not a tax at all; that the complainant had paid all taxes 
legally due and was resisting an additional assessment not made by the proper 
official. It is within the range of possibility that a so-called tax may be such 
a manifest violation of the law as to be a nullity and hence beyond the terms 
of § 3224. See Kissinger v. Bean, Fed. Cas. No. 7,853 (E. D. Wis., 1875). But 
it is not believed that Frayser v. Russell is such a case. 

17 Scott v. Western Pacific R. R., 246 Fed. 545 (oth Circ., 1917). Cf. 
United States v. Nebraska Distilling Co., 80 Fed. 285 (7th Circ., 1897); Ledoux 
v. La Bee, 83 Fed. 761 (W. D. S. D., 1897). 

18 Gouge v. Hart, 250 Fed. 802 (W. D. Va., 1917). On appeal, the bill 
in this case was dismissed for want of jurisdiction, 251 U. S. 542 (1920). 

19 See In re Tyler, 149 U. S. 164 (1893). See 4 Pomeroy, Equity Juris- 
PRUDENCE, 4 ed., §1859. Cf. Application of Willman, 96 Conn. 73, 112 Atl. 
806 (1921), where trustees liquidating a corporation under directions of a court 
were held not to be officers of the court, and where, consequently, the court 
refused jurisdiction of an application to prevent the collection of taxes claimed 
by the United States. It is to be noted that this case considered § 3224 as ap- 
plicable to state courts when federal taxes were involved. It is but natural 
that a state court would be more cautious than a federal court in holding a case 
beyond the inhibitions of the statute. 
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that in spite of the statute an injunction would be granted if it is 
shown that the property about to be seized is not liable for the assess- 
ment; ° and a subsequent case decided that the section does not pro- 
hibit a suit by a non-taxpayer to enjoin sale of his property under 
distraint proceedings to satisfy taxes assessed against a taxpayer.” 
But in any case of a tax illegally assessed it may accurately be said 
that the property under threatened seizure is “ not liable for the assess- 
ment.” (4) Finally, relying on dicta that § 3224 might be inapplicable 
under “ exceptional ” circumstances,”* the Supreme Court decided that 
where to refuse injunctive relief would necessitate a multiplicity of suits 
to recover illegally collected taxes § 3224 did not apply.?* Since 
most courts, apart from any statutory restrictions on the enjoining 
of tax collection, require the presence of some such ground of equity 
jurisdiction, in addition to illegality, before an injunction will issue,** 
the foregoing decision threatened to render the statute a dead letter.”® 

The most recent adjudication of the Supreme Court involving § 3224 
has, temporarily at least, checked this tendency. A taxpayer, having 
delayed payment of an alleged illegal tax, would be barred by the 
statutory limitation of time from bringing suit to recover the tax if 
paid under protest.2* The court held that the unusual situation thus 
presented did not render the statute inapplicable, at least where the 
taxpayer would have had two years to claim a refund if he had 
paid the taxes when assessed.27 Whether or not the policy behind 
§ 3224 is a judicious one,”* it is submitted that this pronouncement 


20 Markle v. Kirkendall, 267 Fed. 498 (M. D. Pa., 1920). 

21 Long v. Rasmussen, 281 Fed. 236 (D. Mont., 1922). But see Sheridan v. 
Allen, 153 Fed. 568, 569 (8th Circ., 1907). 

22 See Bailey v. George, 259 U. S. 16, 20 (1922); Dodge v. Osborn, 240 
U. S. 118, 122 (1916). 

23 Hill v. Wallace, 259 U. S. 44 (1922). For another aspect of this case, see 
37 Harv. L. Rev. 136. 

24 See note 2, supra. It may be laid down, as supported by the weight of 
authority, that in addition to showing hardship, irregularity, or illegality, a pro- 
ceeding to restrain the assessment or collection of taxes must be brought with- 
in some recognized head of equity jurisdiction. Shelton v. Platt, 139 U. S. 
501 (1891); City of Ensley v. McWilliams, 145 Ala. 159, 41 So. 296 (1906); 
Kelley v. Barton, 174 Mass. 396, 54 N. E. 860 (1899). See Pomeroy, Equity 
JURISPRUDENCE, 4 ed., §1779. A minority of jurisdictions have adopted a looser 
view which permits an injunction against the collection of any illegal tax. 
Purnell v. Page, 133 N. C. 125, 45 S. E. 534 (1903); Searing v. Heavysides, 106 
Til. 85 (1883). 

25 One writer suggests that § 3224 might not apply in case it could be shown 
that a suit against a collector to recover a tax paid under protest would not 
afford an adequate remedy at law, because in order to pay the tax the plaintiff 
would be compelled to dispose of property at a figure below its real worth. 
See MontcomMery, Income Tax Procepure, 260. And see Nicholls v. Gaston, 
281 Fed. 67, 69 (1st Circ., 1922). 

26 Graham v. Du Pont, 43 Sup. Ct. Rep. 567 (1923). For the facts of this 
case, see Recent Cases, infra, p. 276. 

27 The court was undoubtedly influenced by the fact that legislation (Act 
of Mar. 4, 1923— Public 527) effective after the decree of the Circuit Court 
of Appeals had made it possible for Du Pont to proceed with his remedy at 
law, but they made little point of this fact in their opinion. 

28 For a brief but pointed attack on the so-called “ policy against tax-injunc- 
—e see Zechariah Chaffee, Jr., “ Modernizing Interpleader,” 31 Yate L. J. 

14, 826. 
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of the Supreme Court is sound in preventing further nibbling at the 
prohibitions of the Act. Changes in the plain meaning of statutes 
should be legislative. 





RIGHTS OF THE SOVEREIGN TO WHICH A SURETY MAY BE SUBRO- 
GATED. — In a recent bankruptcy case’ a surety company, being com- 
pelled to pay on its bond given to the United States, filed a claim 
against the principal debtor’s trustee in bankruptcy more than a year 
after adjudication. On appeal it was held that the immunity of the 
United States from the limitation clause in the Bankruptcy Act? 
could not pass to the petitioner by subrogation.* 

Sureties are often spoken of as being subrogated to the “ remedies ” 
of the creditor,* but it is submitted that this expression is misleading. 
The surety indeed gets the securities held by the creditor with other 
substantive rights, but not, as the phrase seems to imply, his pro- 
cedural privileges. The law gives remedies in the latter sense to the 
holder of a right; when the right passes by subrogation the old remedy 
does not pass, but a new one springs up in the second holder. When, 
as is ordinarily the case, the remedies of the successive holders are 
the same, the distinction may appear academic. But when one holder 
has special remedies which another, though possessed of the same 
right, would not have, it becomes vital. Such is the case when a 
private individual is subrogated to a right of the sovereign. 

The cases, in this country at any rate,° bear out this analysis.® 





1 In re J. Menist Co., 289 Fed. 299 (2nd Circ., 1923). For the facts of this 
case, see RECENT CASES, infra, p. 276. 

2 See 32 Stat. at L. 799, 1918 U. S. Comp. Srart., § 9641n. 

3 The petitioner’s claim being based on a statute which did not exclude the 
common law, the decision is of course authority that neither the statute nor 
the common law permits such subrogation. But the situation is substantially 
untouched by federal legislation. An early statute gave the surety on a rev- 
enue bond “the like advantage, priority or preference ...as are reserved 
... to the United States.” See 1 Srar. at L. 676. This was held by the 
Federal Courts to refer to priority of payment only. United States v. Preston, 
4 Wash. C. C. 446 (D. Pa., 1824). The court in the principal case held that 
a more recent form of the statute, giving the surety on any bond “ the like 
priority ...as is secured to the United States” did not refer to immunity 
from the Statute of Limitations. See 1878 U. S. Rev. Srat., § 3468, 1918 U. S. 
Comp. Srar., § 6374. In the light of the former decision the latter can hardly 
be questioned. 

* See Smith v. Nat’l Surety Co., 59 N. Y. Supp. 789, 791 (Sup. Ct., 1899). 
See SHELDON, SUBROGATION, 2 ed., $11. 

5 In England an apparent exception is the rule by which the surety of a 
crown debtor is, by an extent in aid, allowed the prerogative process against his 
principal. But the doctrine of extent in aid is far wider than subrogation, being 
also allowed to the crown debtor to collect debts due to him from third parties. 
See Manninc, LAw or ExTEntTs, 2 ed., c. 9. 

6 In at least one situation, however, on grounds of public policy, a surety is 
not subrogated even to a substantive right of the sovereign; when a prisoner 
released on bail forfeits his recognizances the surety who is forced to pay can- 
not recover against him. United States v. Ryder, 110 U. S. 729 (1884). But 
a replevin bail who has paid fines against one licensed to sell intoxicating liquors 
may be subrogated to the rights of the state in such licensee’s bond. Kane v. 
State ex rel. Woods, 78 Ind. 103 (1881). The distinction is that the state’s real 
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Thus, since a prior claim is a substantive right, equity will subrogate 
the surety to the state’s priority against the principal debtor’ or the 
co-surety.® The lien of the state on a tax-collector’s real property 
passes to the surety who pays his bond.’ If execution has been 
issued against a delinquent tax-payer, the surety on a defaulting col- 
lector’s bond can claim the benefit of this prior lien’°; but if execu- 
tion has not been issued, the surety cannot levy it directly, since that 
is a procedural privilege of the state.‘ Similarly a collector who 
has settled his account with the state may, to reimburse himself, use 
the executions he has issued; but he is not immune from judicial 
interference in so doing,’” although the state, under statute,!* would be. 

Since the statute of limitations bars only the remedy,’* immunity 
therefrom is a procedural privilege and should not pass. Of course, 
the sovereign’s immunity may keep alive a claim, and so make possible 
subrogation to that claim, though not to the immunity." The statute 
would run from the time of subrogation. This situation, however, 
cannot arise under the limitation clause of the Bankruptcy Act, since 
a creditor must have acquired his claim before adjudication, or he 
may. not file it.’® 
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AGENCY — INSURANCE AGENT AS AGENT OF INSURER OR INSURED— 
EsTOpPEL RESULTING FROM AGENT’S MISSTATEMENTS IN APPLICATION. — 
The plaintiff’s son was issued a benefit certificate, his application stating that 
he had adopted and verified the answers therein contained, and that their 
literal truth should be a condition precedent to recovery. The defendant’s 
soliciting agent, purporting to record in the application the applicant’s 





object is satisfied in the second case by payment of the fines; but, in the first, 
its real object is the production of the prisoner, and this will not be promoted 
if the surety can count on reimbursement from the property of the principal. 

7 Enders v. Brune, 4 Rand. (Va.) 438 (1826); Orem’s Ex. v. Wrightson, 51 
Md. 34 (1878). 

8 Robertson v. Trigg, 32 Gratt. (Va.) 76 (1879). Contra, State Bank v. 
Adger, 2 Hill Eq. (S. C.) 262 (1835). 

® Hook v. Richeson, 115 Ill. 431, 5 N. E. 98 (1886). 

10 Livingston v. Anderson, 80 Ga. 175, 5 S. E. 48 (1887). 

11 Irby v. Livingstone, 81 Ga. 281, 6 S. E. 591 (1888). 

12 White v. State, 51 Ga. 252 (1873). 

18 See 1873 Ga. Por. Cone, § 3668. Cf. 1914 ibid., § 1163. 

14 Michigan Insurance Bank v. Eldred, 130 U. S. 693, 696 (1889); Hobbs v. 
Nat’l Bank, 96 Fed. 396 (2nd. Circ., 1899). See Woop, Lruirarions, 4 ed., § 1. 

15 American Bonding Co. v. Nat’l Mechanics’ Bank, 97 Md. 598, 55 Atl. 
395 (1903); U. S. Fidelity, etc. Co. v. Union Bank, 228 Fed. 448 (6th Circ., 
1915). If subrogation to the immunity itself were permitted it would be in 
flat contradiction to a rule which, however doubtful in principle, undoubtedly 
represents the weight of authority: that the surety cannot recover on his 
equitable right of subrogation after his legal right of reimbursement has been 
barred by the statute. Burrus v. Cook, 215 Mo. 496, 114 S. W. 1065 (1908) ; 
Kreider v. Isenbice, 123 Ind. 10, 23 N. E. 786 (1889); Johnston v. Belden, 49 
Ta. 301 (1878). See SHetpon, SusrocaTion, § 110. Contra, Train v. Emerson, 
141 Ga. 95, 80 S. E. 554 (1913);-Smith v. Swain, 7 Rich. Eq. (S. C.) 112 
(1854). 
16 See 30 Srat aT L. 562, 1918 U. S. Comp. Srar., § 9647. 
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oral answers to the questions put him, had described the applicant as a 
farmer, although the applicant truthfully described himself as a worker 
in a coke-plant. The applicant signed the application without reading it. 
He was killed in the course of his employment, and the plaintiff sued as 
beneficiary. From a verdict for the plaintiff, the defendant appeals. Held, 
that the insurer cannot set up as a breach of warranty the falsity of state- 
ments which the solicitor has written in the application, in the absence 
of untruthfulness or bad faith on the part of the applicant. Judgment 
affirmed. Modern Woodmen of America v. Head, 96 So. 219 (Ala.). 
Under similar circumstances, most courts have reached the result of 
the principal case, imputing to the insurer as principal the misrepresenta- 
tion of the solicitor as agent. Since the insurer has paid his premiums in 
reliance on this misrepresentation, it is argued that the insurer is bound, 
provided the applicant’s oral statements were true. Michigan Mut. Life 
Ins. Co. v. Leon, 138 Ind. 636, 37 N. E. 584; Higgens v. Supreme Castle 
of Highland Nobles, 83 Neb. 504, 120 N. W. 137; Lyon v. United Moderns, 
148 Cal. 470, 83 Pac. 804. See 7 CooLey, BRIEFS ON THE Law oF INsuR- 
ANCE, 955. Good faith on the part of the applicant is, of course, re- 
quired. Forwood v. Prudential Ins. Co., 117 Md. 254, 83 Atl. 169. This 
line of reasoning rests upon an erroneous extension of the agency relation 
existing between the insurer and his solicitor. It should be clear that 
the solicitor, in simply recording answers which the applicant by subse- 
quent signature acknowledges to be his own, is not representing the insurer 
in any capacity, but is rather an amanuensis of the applicant. Those 
decisions are therefore to be supported which have held the applicant 
strictly to statements subscribed to by him, especially when the terms 
of the application expressly limit the solicitor’s authority or require the 
signer’s verification and acknowledgment of the written answers in the 
application. WN. Y. Life Insurance Co. v. Fletcher, 117 U. S. 519; Dimick 
v. Metropolitan Life Ins. Co., 69 N. J. L. 384, 55 Atl. 291; Biggar v. 
Rock Life Assurance Co., [1902] 1 K. B. 516, commented on in 15 Harv. 
L. Rev. 583. The principal case may well be distinguished from one in 
which the applicant relies on the agent’s interpretation of questions asked 
by the insurer, for in furnishing such information, the solicitor is properly 
acting as the insurer’s agent. Cf. Parker v. North Am. Accident Ins. 
Co., 79 W. Va. 576, 92 S. E. 88; Modern Woodmen of America v. Lawson, 
110 Va. 81, 65 S. E. 509. See RicHarps, INSURANCE Law, 3 ed., § 168. 


AGENCY — PowER COUPLED WITH AN INTEREST. — The plaintiff’s intes- 
tate and the defendant were shareholders in the Hearts of the World 
Corporation, of which the defendant was also treasurer. A contract be- 
tween the plaintiff’s intestate and the defendant of the one part and G. 
of the other part provided that, for sufficient consideration, G. should be 
entitled to receive 25% of the gross profits of the plaintiff’s intestate and 
the defendant in the corporation and that the defendant, as treasurer of the 
corporation, should pay the 25% to G. direct. On his intestate’s death, the 
plaintiff notified the defendant not to pay to G. any of the intestate’s 
share of the profits. The defendant, notwithstanding, paid in accordance 
with the contract and the plaintiff brought trover for the money. On an 
agreed statement of facts the lower court found for the plaintiff. Held, 
that the power of the defendant to pay to G. the plaintiff’s intestate’s share 
of the profits was coupled with an interest in the money and was there- 
fore irrevocable. Judgment reversed. Mulloney v. Black, 138 N. E. 
584 (Mass.). 

' For a discussion of the principles involved, see Notes, supra, p. 253. 
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ATTORNEY AND CLIENT— PRIVILEGED COMMUNICATIONS — ATTORNEY AS 
A DEposITaRY IN Escrow. — The grantor executed a deed of property to 
the grantee under the advice and direction of her attorney, to whom she 
delivered the deed in escrow, with instructions to deliver it to the grantee 
upon the grantor’s death. Later the grantor obtained the deed from the 
attorney and told him she had destroyed it. Upon the grantor’s death, 
the grantee brought an action against the executor to quiet title to the 
property. Against objections, the attorney testified to the execution of 
the deed and his instructions as depositary, and produced a carbon copy 
of the deed. From a judgment for the grantee, the executor appeals. 
Held, that communications made to an attorney as a depositary in escrow 
are not privileged. Judgment affirmed. Messersmith v. Smith, 217 Pac. 
105 (Cal.). 

The attorney and client privilege exists solely to encourage resort to 
professional legal advice. It arises, therefore, only where legal advice is 
sought from a professional legal adviser in his capacity as such, and a 
communication relevant to that purpose is made by the client. See 5 
WicmorE, EvipENCE, 2 ed., § 2292. Instructions given an attorney con- 
cerning the disposal of a deed, being orders to an agent and not com- 
munications made in seeking legal advice, are not privileged. Rousseau v. 
Bleau, 131 N. Y. 177, 30 N. E. 52; Ruiz v. Dow, 113 Cal. 490, 45 Pac. 
867. Instructions for a deposit in escrow clearly come within the reason 
of this rule. Since a depositary is under no legal duty to know the con- 
tents of an escrow, nor is, in practice, expected to examine the deeds, 
ordinarily no intention of the grantor to communicate the contents to the 
depositary can be implied from the fact of the deposit. The naiural 
inference, therefore, is that the communication of the contents is made to 
the attorney only as a legal adviser. The copy in evidence in the principal 
case would then seem to be privileged. But the deed’s quasi-testamentary 
character brings such evidence within the reason of the rule permitting 
an attorney to reveal the execution and contents of a will after the 
testator’s death. Doherty v. O’Callaghan, 157 Mass. 90, 31 N. E. 726; 
Benzinger v. Hemler, 134 Md. 581, 107 Atl. 355. Comtra, Anderson v. 
Searles, 93 N. J. L. 227, 107 Atl. 429. Cf. Butler v. Fayerwether, 91 
Fed. 458 (2nd Circ.). Both transactions clearly imply the client’s intent 
that the confidential matter be disclosed at his death. After his death the 
communication, no longer confidential, is without the privilege. 


BANKRUPTCY — CoMPoSsITIONS — LIMITED TO CLAIMS PROVED WITHIN A 
Year. — An adjudicated bankrupt made an offer of composition to his 
creditors before the year from the time of adjudication had expired. A 
scheduled creditor, with notice of the bankruptcy, failed to file his claim 
within the year. The bankrupt then petitioned to be allowed to deposit 
a fund with the court sufficient to meet the composition offer for proved 
claims. The scheduled creditor objected and asked leave to file his proof 
of claim. The Bankruptcy Act, §57n, provides that “claims shall not 
be proved against the bankrupt subsequent to one year after adjudication.” 
(30 Stat. at L. 561, 1918 U. S. Comp. Srat., § 9641). The creditor’s 
request was denied. Held, that §57n applies to cases of compositions. 
Order affirmed. Nassau Smelting & R. Works v. Brightwood Bronze 
Foundry Co., 286 Fed. 72 (1st Circ.). 

If the composition offer is made subsequent to a year after adjudication, 
§ 57n of the Bankruptcy Act is applicable. Jn re French, 181 Fed. 583 
(D. Mass.). When the composition offer is made after adjudication and 
before the year has expired, the District Courts have attained no unanimity 
of decision on the question. One view is that a composition offer is 4 
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bankruptcy proceeding and that §57n is a statute of limitations applying 
to all proceedings in bankruptcy under the Act. Therefore, creditors who 
do not prove within the limited time cannot share in the composition offer. 
In re Blond, 188 Fed. 452 (D. Mass.); In re Brown, 123 Fed. 336 (D. 
Colo.); In re Bickmore Shoe Co., 263 Fed. 926 (N. D. Ga.). Cf. In re 
Lane, 125 Fed. 772 (D. Mass.). Other courts maintain that the purpose 
of enacting §57n was to favor those creditors who proved their claims 
within the year only in the event of the distribution of the bankrupt’s 
estate in accordance with the adjudication. Feeling the force of the 
argument that depriving scheduled creditors, who had not proved their 
claims prior to the expiration of the year after adjudication, from sharing 
in the composition offer would redound to the benefit of the bankrupt 
rather than the proved creditors, such courts have refused to apply § 57n 
so as to debar the just claims of the unproved creditors. Jn re Fox, 
6 A. B. R. 525 (N. D. Ohio); Jn re Atlantic Construction Co., 228 Fed. 571 
(S. D. N. Y.); Jn re Aarons, 243 Fed. 634 (D. N. J.); In re Englander’s, 
267 Fed. 1o12 (E. D. Pa.). In the principal case the question came be- 
fore a Circuit Court of Appeals for the first time. The result may be 
justified under a strict interpretation of the statute. A further problem 
involves the effect of such an interpretation of § 57n on composition offers 
made before adjudication under the authority of § 12a, as amended in 1910. 
See 36 Stat. AT L. 839, 1918 U. S. Comp. Srart., § 95096. 


CuHarities —Cy-Pris— Lack oF GENERAL CHARITABLE INTENT. — The 
testatrix made a residuary bequest to trustees in trust for the purchase of 
a stained glass window for a certain church, in memory of her parents, her 
sister, and herself. The best window obtainable would cost considerably 
less than the amount of the bequest. The trustees took out a summons to 
determine the proper disposition of the fund. Held, that the trust is chari- 
table and that the balance be applied cy-prés to purchase another stained 
glass window for the same church. Jn re King, [1923] 1 Ch. 243. 

Cy-prés applications are based, not on an arbitrary power in the court, 
but on a rule of construction, that gives effect to the general charitable 
intent of the testator despite the fact that his subsidiary intent to have 
the gift take effect in a particular mode has become impossible of realization. 
See Jackson v. Phillips, 14 All. (Mass.) 539, 591. See 33 Harv. L. Rev. 
598, 600. Unless a general charitable intent is found, there should be no 
application of the whole fund cy-prés. Bowden v. Brown, 200 Mass. 260, 
86 N. E. 351; Jn re Rymer, [1895] 1 Ch. 19. An unexpended surplus, as 
distinguished from a surplus accruing from rents and profits of a trust fund, 
is governed by the same considerations. Bishop of Hereford v. Adams, 7 
Ves. 324. See Scott, CAsEs on Trusts, 343. Courts have frequently gone 
far in reading into a will a general charitable intent. Eccles v. Rhode Island 
Hospital Trust Co., 90 Conn. 592, 98 Atl. 129; Norris v. Loomis, 215 Mass. 
344, 102 N. E. 419. But where, as in the principal case, there is admittedly 
no charitable intent, an application of the judicial cy-prés is unjustifiable. 
See 35 Harv. L. REv. 477. Contra, In re Peel’s Release, [1921] 2 Ch. 218. 
Consideration for the intent of the testator would raise a resulting trust to 
his estate. Hopkins v. Grimshaw, 165 U. S. 342; Easterbrooks v. Tilling- 


a 5 Gray (Mass.) 17. Cf. In re British Red Cross Fund, [1914] 2 
. 410. 


Cwarities — RIGHTS AND LIABILITIES OF CHARITABLE ORGANIZATIONS — 
NEGLIGENCE IN SELECTING EMPLOYEES. —A student, injured by a chemical 
explosion, sued Cornell University for negligence in selecting its laboratory 
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assistants. Judgment for the plaintiff was entered on the verdict of the 
jury. Held, that a charitable institution is not liable to a beneficiary, even 
for negligence in selecting its employees. Judgment reversed. Hamburger 
v. Cornell University, 199 N. Y. Supp. 369 (App. Div.). 

By the weight of authority in this country charitable institutions are 
not liable to beneficiaries for the negligence of their servants. Weston’s 
Adm’x v. Hospital of St. Vincent, 107 S. E. 785 (Va.); Parks v. 
Northwestern University, 218 Ill. 381, 75 N. E. 991; Downes v. Harper 
Hospital, 101 Mich. 555, 60 N. W. 42. Contra, Tucker v. Mobile Infirmary 
Ass’n, 191 Ala. 572, 68 So. 4. But an exception has been made where the 
negligence was in selecting the servants. Taylor v. Flower Deaconess Home, 
104 Ohio St. 61, 135 N. E. 287; St. Paul’s Sanitarium v. Williamson, 164 
S. W. 36 (Tex. Civ. App.). In denying the exception the court follows a 
Massachusetts case. Roosen v. Peter Bent Brigham Hospital, 235 Mass. 
66, 126 N. E. 392. Both courts point out that the exception is inconsistent 
with the rule, since the selector is necessarily as much of a servant of the 
corporation as the selected. Logical consistency is, however, an equivocal 
virtue, when its basis is a rule of questionable rationality and doubtful 
social polity. See 16 Harv. L. Rev. 530. The exception serves the obvious 
practical purpose of cutting dowh an immunity that promises more harm 
than good. It furnishes a definite line of demarcation, corresponding to the 
ordinary liability for acts of an independent contractor, a rule which un- 
doubtedly suggested it. At times, the sacrifice of logical symmetry to 
the recognized needs of society may be a higher reasoning that conceives 
of law as a social science. 


ConFLict oF LAws — EXECUTORS AND ADMINISTRATORS — COLLECTION 
oF AssSETS— VOLUNTARY PAYMENT TO A FOREIGN ANCILLARY ADMINIS- 
TRATOR.—A, domiciled in South Carolina, died while temporarily in 
Georgia. At the time of his death, A had money deposited in banks in 
South Carolina and Georgia. X was duly appointed administrator by a 
Georgia court. X presented his letters of administration to the de- 
fendant bank in South Carolina and drew therefrom A’s deposits. Sub- 
sequently, the plaintiff probated A’s will in South Carolina and was ap- 
pointed administrator cum testamento annexo. The plaintiff brought this 
action to recover the amount of A’s deposit in the defendant bank. From 
a judgment for the plaintiff, the defendant appeals. Held, that the pay- 
ment to the foreign ancillary administrator is no bar to an action by the 
subsequently appointed domiciliary administrator. Judgment affirmed. 
Wolfe v. Bank of Anderson, 116 S. E. 451 (S. C.). 

Letters of administration confer no extra-territorial authority. Good- 
win v. Jones, 3 Mass. 514; Wall v. American Smelting & Refining Co., 
go N. J. Eq. 460, 107 Atl. 63. However, a voluntary payment made by 
the deceased’s debtor to a foreign domiciliary administrator, there being 
no creditors, legatees, or distributees of the deceased where the debtor 
resides, will be a bar to an action by an administrator subsequently ap- 
pointed there. Wilkins v. Ellett, 9 Wall. (U. S.) 740. Likewise a volun- 
tary payment under such circumstances to a foreign ancillary adminis- 
trator will be a defense to the debtor. Wéilkins v. Ellett, 108 U. S. 256. 
If, however, there are creditors, legatees, or distributees of the deceased 
in the jurisdiction where the debtor resides, by the better view, the debtor’s 
payment to a foreign administrator is no defense to a claim by an 
administrator at the debtor’s residence. Young v. O’Neal, 3 Sneed 
(Tenn.) 55; Crohn v. Clay County Bank, 137 Mo. App. 712, 118 S. W. 
498. Contra, Schluter v. Bowery Savings Bank, 117 N. Y. 125, 22 N. E. 
572. The reasons for the foregoing distinction are sound. In no case 
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is payment to a foreign administrator a legal discharge of the debt; for 
the deceased has never been paid, and the foreign administrator has no 
authority to collect beyond the jurisdiction of his appointment. However, 
if there are no creditors, legatees, or distributees of the deceased at the 
debtor’s residence, payment to the foreign administrator will be a defense 
to prevent circuity of action. When there are such creditors, legatees, 
or distributees, this reason does not obtain, and the debtor is denied a 
defense to the local administrator’s claim. The decision in the principal 
case properly recognizes the distinction here noted. 


CONSTITUTIONAL Law — DvE Process or LAw— Mos DomiInaTION OF 
STATE TRIALS. — Five negroes were convicted in Arkansas of the murder 
of a white man. A motion for a new trial was made on allegations that 
the evidence introduced by the prosecution had been obtained by torture 
of witnesses, that the court room was filled with a crowd demanding 
conviction, and that due to the condition of mob control there never was 
a chance for the defendants to be acquitted. The motion was denied. 
On appeal the Supreme Court of Arkansas held that, even if the facts 
alleged were true, they did not necessarily vitiate the trial in view of 
the countervailing circumstances that eminent counsel were appointed for 
the defense and that the verdict was based on legally sufficient evidence. 
(Hicks v. State, 143 Ark. 158, 220 S. W. 308.) The defendants petitioned 
the federal district court for a writ of habeas corpus, alleging the same 
facts as to mob domination and, in addition, that negroes had been sys- 
tematically excluded from the jury panel. A demurrer to the writ was 
sustained. Held, that if the alleged facts are true there has been a de- 
nial of due process. Judgment reversed. Moore v. Dempsey, 261 U. S. 
86. 

For a discussion of the principles involved, see NoTEs, supra, p. 247. 


CONSTITUTIONAL Law — LEGISLATIVE PowERS: ‘TAXATION — GASOLINE 
Tax.—A Washington statute imposed a tax of one cent per gallon on 
the first sellers of gasoline imported into or produced in the state, the 
seller to file a monthly report and pay the tax. (1922 WasH. Comp. Srart., 
§ 8327.) The defendant was convicted for a violation of the act. Held, 
that this is a proper excise tax and constitutional. Conviction affirmed. 
State v. Hart, 217 Pac. 45 (Wash.). 

The House of Representatives of Maine submitted a question whether 
a tax of one cent per gallon on gasoline upon the first sale of each 
gallon in the state would be constitutional. Held, that due care being 
taken to avoid affecting interstate commerce, such an act would be con- 
stitutional. In re Opinion of the Justices, 121 Atl. 903 (Me.). 

An Oregon statute imposed a tax of two cents per gallon on gasoline 
sold by dealers in the state. (1919 Ore. Laws, c. 159; 1921 Ore. Laws, 
c. 412.) The plaintiff, a corporation, sought to enjoin collection of the 
tax on the ground that the burden was passed to the consumers, of which 
it was one. A demurrer to the complaint was sustained. Held, that the 
tax is vafid. Judgment affirmed. Portland v. Kozer, 217 Pac. 833 (Ore.). 

The legal validity of the gasoline tax as a method of financing road 
building has been thoroughly tested. Apart from unusual constitutional 
provisions, such a law, if carefully drawn, would seem to be valid in any 
state. Constitutional provisions requiring uniformity affect property taxes 
only. However, the tax on gasoline is deemed an excise tax, variously 
interpreted as imposed on the privilege of selling gasoline or the privilege 
of using the highways, and lack of uniformity is immaterial. Bowman v. 
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Continental Oil Co., 256 U. S. 642; Standard Oil Co. v. Brodie, 153 Ark. 
114, 239 S. W. 753. A tax falling on persons engaged in intrastate com- 
merce as distinguished from those engaged in interstate commerce, or on 
the first distributors and not subsequent distributors, is not so arbitrary 
in its classification as to deny those taxed the equal protection of the 
laws. Bowman v. Continental Oil Co., supra; Altitude Oil Co. v. People, 
70 Colo. 452, 202 Pac. 180. Cf. Cook v. Marshall County, 196 U.S. 261; 
Singer Sewing Machine Co. v. Bricker, 233 U. S. 304. Further, the duties 
imposed on the dealers are not so oppressive as to deprive them of property 
without due process of law. Bowman v. Continental Oil Co., supra. Cf. 
Texas Co. v. Brown, 258 U. S. 466; Allen v. Bellingham, 95 Wash. 12, 
163 Pac. 18. Nor are privileges and immunities of citizens of another 
state abridged, since the statutes operate equally on citizens of the state 
imposing the tax. Cf. Standard Oil Co. v. Graves, 94 Wash. 291, 162 Pac. 
558. If the tax is placed upon sales merely incidental to the importation 
of gasoline into the state, it is an invalid interference with interstate 
commerce. Askren v. Continental Oil Co., 252 U. S. 444. But after the 
arrival of the goods within the state, whether in original packages or not, 
their sale can be validly taxed. Sonneborn Bros. v. Keeling, 43 Sup. Ct. 
Rep. 643. See 37 Harv. L. REv. 157. 


CoRPORATIONS — CORPORATIONS NOT FOR Prorit— MEETINGS OUTSIDE 
THE STATE. — The defendant, the Holstein-Friesian Association of America, 
was organized as a membership corporation under the laws of New York. 
The petitioner applied to have reviewed and set aside an election of direc- 
tors held outside the state, at which he was not present. The court below 
ordered a new election. Held, that a corporation not organized for profit 
may do corporate acts outside the state of incorporation, binding on 
those not participating therein. Order reversed. Jn re George, 199 N. Y. 
Supp. 557 (App. Div.). 

Meetings of shareholders of corporations for profit must, in general, be 
held within the state of incorporation. Miller v. Ewer, 27 Me. 509; 
Ormsby v. Vermont Copper Mining Co., 56 N. Y. 623; Franco-Texan 
Land Co. v. Laigle, 59 Tex. 339. See 1 MoRAWETZ, PRIVATE CORPORATIONS, 
2 ed., § 488. Some statutes so provide. Hodgson v. Duluth, H. & D. 
R. R. Co., 46 Minn. 454, 49 N. W. 197. This rule is said to rest on 
the theory that a corporation can have no legal existence outside the 
state of its creation. See 3 FLeTcHER, Cyc. Corp., § 1635. This fiction, 
however, is disregarded in cases holding that, if all the shareholders assent 
to a meeting held outside the state, they are bound thereby. Handley v. 
Stutz, 139 U. S. 417; Mo. Lead M. & S. Co. v. Reinhard, 114 Mo. 218, 
21 S. W. 488. And meetings in another jurisdiction may be allowed by 
statute. See BEALE, ForEIGN Corporations, § 323. The rule is also up- 
held on the ground of the hardship on stockholders which would result 
from holding meetings outside the state, remote from their homes. But 
this basis, too, seems inadequate. See 27 Yate L. J. 1079. The question, 
then, hinges solely on the policy contained in the local statutes of the 
state of incorporation. See 87 Cent. L. J. 235. Where a corporation is 
not organized for profit, and has a nation-wide constituent stidlebetahip, 
its best interests may well demand that its meetings be held near to 
its members, even though outside the state of charter. Especially where 
the charter authorizes the organization of subordinate branches, the power 
to hold meetings outside the state would seem to arise by implication. 
Sovereign Camp v. Fraley, 94 Tex. 200, 59 S. W. 879. See, contra, 
Franco-Texan Land Co. v. Laigle, supra, 345. The principal case properly 
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extends a principle already applied to mutual benefit and medical associa- 
tions. Sovereign Camp v. Fraley, supra; Derry Council v. State Council, 
197 Pa. St. 413, 47 Atl. 208; Head Camp v. Woods, 34 Colo. 1, 81 Pac. 
261; People v. Grant, 283 Ill. 391, 119 N. E. 344. 


CoRPORATIONS — RECEIVERS — JURISDICTION OF EQuity TO APPOINT A 
RECEIVER OF A SOLVENT PRIVATE CORPORATION. — The stock of a corpora- 
tion was held by two groups of stockholders of equal voting strength. 
Because of dissensions between the two groups, a vacancy in the board 
of directors could not be filled; and because of dissensions in the board 
of directors, it could not function. The directors representing one group 
of stockholders were in possession of the corporate property and in con- 
trol of the corporate business, and were taking advantage of the opportunity 
to oppress members of the other group. The latter group petitioned the 
District Court for the immediate appointment of a receiver, for an account- 
ing, for delivery of the corporate assets wrongfully appropriated, and for 
winding up of the business and distribution of the assets. The lower 
court appointed a receiver. Held, that the appointment of a receiver in 
accordance with the prayer of the petition was proper. Order affirmed. 
Bowen v. Bowen-Romer Flour Mills Corp., 217 Pac. 301 (Kan.). 

Where dissensions in the governing body of a corporation have created 
a deadlock, so that it is impossible to conduct the business to the advantage 
of the parties, temporary receivers have been appointed to take charge of 
the property. Sternberg v. Wolff, 56 N. J. Eq. 389. 39 Atl. 397; Boothe v. 
Summit Coal Mining Co., 55 Wash. 167, 104 Pac. 207. See 35 Harv. L. 
Rev. 204. But even in extreme cases, the courts have ventured no farther 
than to grant a temporary receivership, pending the election of a new 
governing board. Featherstone v. Cook, L. R. 16 Eq. 298; Trade Auzil- 
iary Co. v. Vickers, L. R. 16 Eq. 303. See 1 MorAwetz, Private Corpora- 
TIONS, 2 ed., § 281. The power of a court at the instance of a stockholder 
to appoint a receiver to dissolve a corporation and distribute the assets 
has almost universally been denied, even in the most extreme cases, where 
there seemed no possibility of settling internal disputes. Wallace v. Pierce- 
Wallace Pub. Co., to1 Ia. 313, 70 N. W. 216; Ashton v. Penfield, 233 Mo. 
391, 135 S. W. 938; Wills v. Nehalem Coal Co., 52 Ore. 70, 96 Pac. 528. 
See Hicu, ReceIvers, 4 ed., § 288. But in isolated cases a court of equity 
has exercised such jurisdiction at the suit of a stockholder, where gross 
mismanagement and fraud were charged, and there was no hint of future 
pecuniary gain. Miner v. Belle Isle Ice Co., 93 Mich. 97, 53 N. W. 218; 
Brent v. Brister Sawmill Co., 103 Miss. 876, 60 So. 1018. The latter cases 
are examples of a sound exercise of the discretion of a court of equity. 
It seems unfortunate that by the weight of authority the relief which might 
be afforded is denied in cases where there is no prospect of a settlement of 
internal dissentions, and nothing but harm and financial loss can come of 
a refusal by the court to interfere. The decision in the principal case is 
therefore to be commended. Contra, Wallace v. Pierce-Wallace Pub. Co., 
supra. 


Deeps — Construction —“ Herrs” oF GRANTOR DETERMINED AT 
EXPIRATION OF Lire Estate oF SoLE HEIR PRESUMPTIVE. — The lessor 
made a lease for 99 years, which provided that rent should be paid to 
the lessor for life, then to the lessor’s daughter during her life, and at the 
death of the daughter to the heirs of the lessor. The lessor died leaving 
the daughter as her sole heir-at-law. Subsequently the daughter died 
leaving her husband as her sole heir-at-law. The owner of the freehold 
brought a bill of interpleader to determine the rights to rents accruing 
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for the remainder of the term as between the husband of the daughter 
and those persons who would have been the heirs of the lessor had the 
daughter predeceased her. From a judgment awarding the rents to the 
last-named defendants, the husband appeals. Held, that the lower court 
rightly interpreted the word “heirs.” Judgment affirmed. Landers In- 
vestment Co. v. Baron, 254 S. W. 14 (Mo.). 

Originally an estate for life could not be granted in a chattel real. See 
Welcden v. Elkington, Plowd. 519, 520; Jerman v. Orchard, Skin. 528, 
536. See John C. Gray, “Future Interests In Personal Property,” 14 
Harv. L. Rev. 397, 402. A life estate was deemed to be greater than an 
estate for years, and consequently a term for years of any duration 
would merge in the life estate. This technical and artificial rule no longer 
obtains in the United States, and a life estate may be granted in a term 
for years. Culbreth v. Smith, 69 Md. 450, 16 Atl. 112. See John C. Gray, 
supra, 406. Again, it is generally said that there is less latitude in con- 
struing deeds than wills. See Windham v. Howells, 78 S. C. 187, 191, 59 
S. E. 852, 853. Still, the primary object in construing deeds is to ascer- 
tain the expressed intention of the parties and give effect to it if possible. 
See Kearney v. Kirkland, 279 Ill. 516, 524, 117 N. E. 100, 103. See 2 
Devin, REAL Estate, 3 ed., § 835; ELPHINSTONE, INTERPRETATION OF 
Deeps, 36. This can only be done by considering the instrument as a 
whole and effectuating the intent of the grantor even as against technical 
words of legal signification. Kaleialii v. Sullivan, 242 Fed. 446 (oth Circ.). 
See 2 DEvLIN, op. cit., §844a. In the principal case, there being a future 
interest given to the heirs of the grantor following a life estate to her 
sole heir presumptive, the construction of the word “heirs” to mean 
those who would have been the heirs of the grantor had her daughter 
predeceased her is clearly necessary to prevent the latter limitation from 
being practically nugatory. Authority in this country follows the prin- 
cipal case. Johnson v. Askey, 190 Ill. 58, 60 N. E. 76. The English rule 
is contra, and brushes aside the plain intent of the grantor, giving a 
purely technical construction to the word “heirs.” Mortimore v. Morti- 
more, L. R. 4 A. C. 448. Cf. Bullock v. Downes, 9 H. L. Cas. 1. But 
see Jones v. Colbeck, 8 Ves. 38. The American doctrine is to be preferred. 


Equity — Maxims — CLean Hanns — APPLICATION TO BREACH OF CON- 
TRACT. — The plaintiff contracted with the defendant to employ the latter 
for a year as resident manager of the plaintiff’s plantation. The plaintiff 
discharged the defendant before the year was up. The defendant refused 
to surrender the keys to the plantation store or to leave the plantation. 
The plaintiff applied for an injunction restraining the defendant from inter- 
fering with the management and control of the premises. A temporary 
injunction was granted but was dissolved on motion by the defendant, the 
chancellor finding that the defendant had been discharged without reason- 
able or legal graunds. Held, that the plaintiff could not sustain an equitable 
action as she applied with “unclean hands.” Decree affirmed. Mullins v. 
Taylor, 97 So. § (Miss.). 

The theory has sometimes been advanced that a contracting party has 
not only a power but a legal right to deprive the promisee of performance 
and pay damages, if he chooses to do so. Bromage v. Genning, 1 Roll. R. 
368. Contra, Western Union Tel. Co. v. Brown, 253 U.S. tor. See 36 
Harv. L. Rev. 341. Whatever the merits of this contention, the courts agree 
with the idea of laymen that, in the absence of exceptional circumstances, 
it is morally wrong to refuse to perform a contract. See Carmen v. Fox 
Film Corp., 269 Fed. 928, 931 (2nd Circ.). When a court of equity refuses 
its aid to a petitioner because his hands are “ unclean,” it is because he has 
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conducted himself in an unfair or an immoral manner with reference to the 
particular matter in controversy. See 1 Story, Equity JURISPRUDENCE, 14 
ed., §99. See 35 Harv. L. Rev. 754. Breach of contract by the plaintiff 
in the same dispute in which he receives the hurt for which he seeks the 
aid of equity, is conduct sufficiently immoral to cause the chancellor to 
refuse the assistance sought. Newby v. Laurence, 84 Neb. 622, 121 N. W. 
965; American Ice Co. v. Hunter, 60 Pa. Super. Ct. 311. Cf. Carmen v. 
Fox Film Corp., supra. 


EVIDENCE — CHARACTER — ADMISSIBILITY IN CRIMES NOT INVOLVING 
Morat OsLoguy.— The defendant was indicted for possessing a still for 
the illegal manufacture of intoxicants. The defendant’s witness offered to 
testify that the defendant’s character was good in the community as to 
possessing a still and also as to possessing a still to be used for manufactur- 
ing the prohibited liquors. This evidence was excluded over objection. A 
verdict against the defendant was reversed on appeal. Held, that the evi- 
(als) was inadmissible. Judgment reversed. Moss v. State, 96 So. 450 

Ala.). 

A willingness to give the accused a certain latitude to prove his innocence 
is undoubtedly one reason for the admission of character evidence in crimi- 
nal cases. On the other hand, in most cases, it also possesses a certain 
degree of probative value. Its relevancy must, however, vary in proportion 
to the moral obloquy that may account for the commission of the particular 
offense charged. In many statutory offenses, unknown to the common law, 
the absence of any such moral turpitude may leave the character evidence 
valueless from a probative standpoint. No compelling factor then calls for 
its admission, but its prejudicial qualities demand its exclusion. Conse- 
quently such evidence is rightly excluded where the offense is the violation 
of a municipal ordinance or a public tort. Comm. v. Worcester, 3 Pick. 
(Mass.) 462; Comm. v. Nagle, 157 Mass. 554, 32 N. E. 861. Since these 
offenses do not require mens rea, such a result is easily reached. People v. 
Kipler, 106 N. Y. 321, 12 N. E. 795; Comm. v. Weiss, 139 Pa. St. 247, 
21 Atl. 10. But the dividing line as to the admissibility of this type of 
evidence is not whether the crime involves mens rea but whether it entails 
moral turpitude. True, it may be difficult to determine whether a particular 
offense falls within one or the other class. The decision of the trial court 
on such a question might well be deemed conclusive. The principal case 
seems right in likening a violation of the liquor laws to a violation of 
police regulations. In such a case, though character evidence is rightly 
excluded, the defendant’s general reputation as a law-abiding citizen in the 
community is relevant and might well be admitted. The result of the 
instant case may also be supported on the established rule that character 
cannot be proved by particular acts. State v. Dexter, 115 Ia. 678, 87 N. W. 
417; People v. Bollman, 178 Mich. 159, 144 N. W. 537. 


Evmence — Hearsay: Pusric DocuMeNts— ANALYST’s CERTIFICATE 
IN CRIMINAL PROSECUTION AS VIOLATION OF RIGHT TO CONFRONTA- 
TION. — A Massachusetts statute provides that a certificate of the analyst 
of the Department of Health “shall be prima facie evidence of the com- 
position and quality of the liquors to which it relates.” (1921 Mass. GEN. 
Laws, c. 138, §§ 54-56.) The defendant was convicted of keeping intoxicat- 
ing liquor for sale. The only evidence of the alcoholic content of the 
liquor was the analyst’s certificate in the form prescribed by law. Excep- 
tions were taken to the admission of this evidence. Held, that the statute 
did not violate the constitutional right of the accused to meet the witnesses 
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against him face to face. Exceptions overruled. Comm. v. Slavski, 140 
N. E. 465 (Mass.). 

The constitutional right of the accused to be confronted by his witnesses is 
not infringed by the admission of public documents as prima facie evidence 
of their contents. Heike v. United States, 192 Fed. 83 (2nd Circ.) ; State v. 
Dowdy, 145 N. C. 432, 58 S. E. 1002; State v. Donato, 127 La. 393, 53 So. 
662. Contra, People v. Dow, 64 Mich. 717, 31 N. W. 597. In England an 
essential requisite of such documents is that the public at large shall have 
an opportunity to inspect them. See Sturla v. Freccia, L. R. 5 A. C. 623, 
643. But this requirement does not obtain in the United States, and the 
analyst’s certificate is not objectionable on this ground. See 3 WicMmorr, 
EVIDENCE, 2 ed., § 1634. It is significant, however, that the reports in ques- 
tion were prepared at the instance of the prosecution for use in this particu- 
lar case, and, consequently, the public document exception is not, as in the 
usual situation, reinforced by the hearsay exception of entries made in the 
regular course of business. See Zechariah Chafee, Jr., “ The Progress of 
the Law, 1919-1922: Evidence,” 35 Harv. L. Rev. 428, 442. For the 
reason that a certificate is strictly a document given out to an applicant 
for a particular purpose, this objectionable lack of regularity of entry is 
not confined to liquor analyses; though, in a situation such as that pre- 
sented by the principal case, this objection is of particular force. Official 
chicanery presents itself as a possible danger. Without the ‘“ demeanor- 
evidence” brought out by cross-examination, there is a tendency to 
jeopardize substantial rights of the accused. Only the countervailing 
necessity of conserving the time of public officials can justify the instant 
decision. The constitutionality of an enactment similar to the Massachu- 
setts statute has been upheld in Virginia. Bracey v. Comm., 119 Va. 867, 
89 S. E. 144. See 1919 Va. Cope, § 4621. See also 1918 CoNnN. GEN. 
Stat., § 2826. 


HuspaNnp AND WIFE— WIrFE’s SEPARATE Estate — WHAT CONSTITUTES 
SEPARATE EMPLOYMENT. — A New Jersey statute provided that “the wages 
and earnings of any married woman, acquired . . . in any employment 

. which she carries on, separately from her husband . . . shall be 
her sole and separate property, as though she were a single woman.” (1910 
N. J. Comp. Strat. 3225, §4.) The plaintiff's wife attended to sundry 
household duties, mowed the grass, mended clothing, washed, and cooked 
for the deceased, a neighbor of the plaintiff, during a period of six years 
previous to his death. The washing, mending, and cooking were done in the 
plaintiff's house. The plaintiff brought this suit upon a promise by the 
deceased to pay for these services. A judgment for the plaintiff was reversed 
on appeal, and recovery was limited to the services performed by the wife 
as part of her household duties. Held, that no distinction can be made in 
the character of the services performed, and the plaintiff may recover their 
N, eee Judgment reversed. Kleinert v. Hutchinson, 121 Atl. 742 
N. J.). 

The courts have attained no unanimity as to what constitutes a wife’s 
separate employment under the Married Women’s Property Acts. Some 
have raised a presumption in all cases that the wife’s earnings belong to the 
husband, which presumption is rebuttable only by clear evidence of an 
election by the wife to labor on her own account. Poffenberger v. Poffen- 
berger, 72 Md. 321, 19 Atl. 1043; Plummer v. Trost, 81 Mo. 425; Klapper v. 
Metropolitan St. Ry. Co., 34 Mise. 528, 69 N. Y. Supp. 955. This view 
defeats the object of the Act, by imposing too great a burden of proof on 
the wife. See Helen Z. M. Rodgers, “ Married Women’s Earnings,” 64 ALB. 
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L. J. 384. Again, the place where the services were performed has been 
made the test. Thus services performed in the husband’s household are 
not separate employment. Wooster v. Eagan, 88 N. J. L. 687, 97 Atl. 291; © 
Reynolds v. Robinson, 64 N. Y. 589; Porter v. Dunn, 131 N. Y. 314, 30 
N. E. 122. Considering that mothers of young children are generally unable 
to undertake employment away from home, such a test does not commend 
itself. The principal case advances a third test. The court emphasizes the 
fact that the services were of the kind that a wife performs in the household 
of her husband, as part of her duty as wife. This test, on the basis of 
the character of the services, is wholly unsatisfactory. Cf. Kennedy v. 
Swisher, 34 Ind. App. 676, 73 N. E. 724; Jordan v. Middlesex R. Co., 138 
Mass. 425; Riley v. Lidtke, 49 Nebr. 139, 68 N. W. 356. Rather should 
the standard be whether there was in fact a separate contract with the wife. 
Elliott v. Atkinson, 45 Ind. App. 290, 90 N. E. 779. The problem is funda- 
mentally a matter of interpreting the Acts, keeping their general aim in view. 
Seemingly they seek to secure to the wife all earnings which are set aside 
for her benefit and which do not, in fact, go into the family exchequer, over 
which the husband properly has control. Neither the character nor the 
place of performance of the services bears a reasonable relation to such 
a purpose.’ 


Income Taxes—Wuat Is Income —CompuTaTION oF Loss IN THE 
SALE OF PROPERTY PURCHASED BEFORE MARCH 1, 1913. — Securities bought 
by the plaintiff before 1913 were sold by him in 1919 at a loss. This 
actual loss, however, was less than the decrease from the market value of 
the securities on March 1, 1913. The collector allowed only the smaller 
loss as a deduction from the plaintiff's taxable income. The plaintiff paid 
the tax under protest and brought an action to recover the alleged excess so 
paid, relying on the Revenue Act of 1918, § 202. (40 Stat. at L. 1060.) 
Held, that the decrease from the investment price was the loss deductible. 
Judgment a the defendant. Ludington v. McCaughn, 290 Fed. 604 
(E. D. Pa.). 

That increase in the value of property realized by the sale of such 
property is taxable income under the Federal Income Tax Law is well 
established. Merchants’ Loan & Trust Co. v. Smietanka, 255 U. S. 5009; 
Eldorado Coal & Mining Co. v. Mager, 255 U.S. 522. The tax is graduated 
according to the actual increase in value, the difference between the sale 
price of the property and the purchase price, and not according to the 
fictitious increase, the difference between the sale price of the property and 
its fair market value on March 1, 1913, the effective date of the Sixteenth 
Amendment to the Federal Constitution. Goodrich v. Edwards, 255 U. S. 
527; Walsh v. Brewster, 255 U.S. 536. Further, only so much of the actual 
increase in value as accrued after March 1, 1913 is taxable. See Goodrich 
v. Edwards, 255 U. S. 527, 535. See Revenue Act of 1918, § 202, 40 Star. 
AT L. 1060. In view of the identical methods of computing gains and 
losses set forth in the Revenue Act of 1918, § 202, the decision in the 
principal case is but the natural application and the inevitable corollary of 
the prior holdings of the United States Supreme Court with reference 
to the computation of increase in value. 


INJUNCTIONS — CoNTEMPT— SWEEPING INJUNCTIONS UNDER THE 
Crayton Act. —A federal court enjoined certain striking labor unions and 
individuals and any persons conspiring or associated with them from 
annoying, insulting, or interfering with the employees of the complainant 
railroad. The injunction was issued under the authority of the Clayton 
Act. (38 Strat. at L. 737, 1918 U. S. Comp. Srat., § 8835.) The de- 
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fendant operated a barber shop, which the men employed by the railroad 
passed on their way to and from their work. At the request of two of 
‘the strikers, he displayed in the shop window a card reading, “ No Scabs 
Wanted in Here,” and failed to remove it, although served with a .copy 
of the injunction and warned by deputy marshals that allowing the 
card to remain was a violation of its provisions. The defendant was 
arrested and adjudged in contempt, and fined $200. He appealed to the 
Circuit Court. Held, that the defendant was “ associated with ” the strikers 
within the terms of the injunction, and that his conduct amounted to 
contempt. Judgment affirmed. United States v. Taliaferro, 290 Fed. 906 
(4th Circ.). 

The technical correctness of this decision might be questioned on several 
grounds. Whether the defendant, because he placed this card in his 
window and omitted to remove it when told to do so, was “ conspiring 
or associated with” the strikers, admits of some doubt. Again, the 
propriety of so sweeping an injunction seems questionable. Cf. United 
States v. Railway Employees, 283 Fed. 479 (N. D. Ill.). The practical 
necessity of economic rivalry renders undesirable an interpretation of inter- 
state commerce under the federal statutes so broad as to make all-inclu- 
sive the control of the federal courts. See United Leather Workers v. 
Herkert Co., 284 Fed. 446, 458 (8th Circ.). The same arguments apply 
equally well to an extension of the definition of a “ restriction” to cover 
situations like that in the present case. But, above all, courts must 
recognize, apart from any consideration for free speech, that the welfare 
of labor and society at large demands a certain degree of economic com- 
petition and a consequent latitude for measures that group action will 
necessarily employ. See Great Northern Ry. v. Local Lodge, 283 Fed. 
557, 562, 564 (D. Mont.). True, there should be no hesitancy to protect 
property interests, threatened by unwarranted acts of violation and in- 
timidation: but over-zealousness at the expense of individual and group 
interests is undesirable. The demonstration in the principal case can 
only be deemed of minor importance. The court might well have taken 
advantage of one of the several possible grounds for refusing to interfere. 
Perhaps a diplomatic application of the maxim de minimis would have 
been best. Cf. In re Informations under Migratory Bird Treaty Act, 
281 Fed. 546 (D. Mont.). The decision is, at least, unfortunate. 


LIMITATION OF AcTIONS — ACCRUAL OF ACTION — MALPRACTICE. — The 
complaint alleges that the defendant, a physician, having contracted with 
the plaintiff to treat her for her malady, performed an abdominal operation 
and negligently left a gauze sponge in the plaintiff’s pelvic cavity, and 
that the defendant continued to treat the plaintiff for two and one-half 
years, during which time he knowingly and negligently permitted the said 
sponge to remain. At the commencement of this action, more than four 
years had elapsed since the operation, but less than two years since the 
defendant had ceased treatment. It is provided that an action for mal- 
practice must be commenced within two years after the cause of action 
has accrued. (N. Y. Crvm Practice Act, § 50.) The defendant moved 
for judgment dismissing the complaint. Held, that since the complaint 
alleged a continuing tort, the period of the statute did not begin to run 
until the physician ceased his treatment. Motion denied. Sly v. Van 
Lengen, 120 Misc. 420, 198 N. Y. Supp. 608. 

Having alleged negligence within the statutory period, the plaintiff should 
win on this motion. But at the trial he should be required to show as 
a fact that the negligent conduct took place within the requisite two 
years. Hurlburt v. Gillett, 96 Misc. 585, 161 N. Y. Supp. 994. See N. Y. 
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Crvm Practice Act, §50. The court, however, rests its decision on an 
entirely different ground, relying upon a case where an evenly divided 
court held that the statute does not commence to run until the relation 
of physician and patient terminates. Gillette v. Tucker, 67 Ohio St. 106, 
65 N. E. 865, commented on in 16 Harv. L. Rev. 454. It is hard to 
support this doctrine. In such cases, the cause of action upon which the 
statute starts to run is founded upon a breach of duty, and not upon the 
fact that some damage has occurred as a consequence of a prior breach. 
Wilcox v. Plummer, 4 Pet. (U. S.) 172; Lotten v. O’Brien, 146 Wis. 258, 
131 N. W. 361; Fronce v. Nichols, 12 O. C. D. 472. See 2 Woon, 
LrmiraTIons, 4 ed., §§177, 178. The theory of the Ohio case is that 
there is a continuing duty to remove the sponge, hence continuing negli- 
gence in not removing it. This novel theory was subsequently disapproved, 
then reaffirmed, by the same court, divided each time. McArthur v. 
Bowers, 72 Ohio St. 656, 76 N. E. 1128; Bowers v. Santee, 99 Ohio St. 
361, 124 N. E. 238. It has been rejected elsewhere. Duff v. U. S. Gypsum 
Co., 189 Fed. 234; Lotten v. O’Brien, supra; Harding v. Liberty Hospital 
Corp., 177 Cal. 520, 171 Pac. 98. In cases of this sort, the physician 
should not be deemed to have been negligent after the operation unless 
the ordinary diligent physician would have discovered the presence of 
the sponge. It must be recognized as a fact that the confidence necessarily 
reposed in a physician would tend to lull the patient into a feeling of 
security and thereby to a!low what might have been a valid cause of action 
to become barred by the passage of time. A literal application of the 
statute may thus lead to unjust results. See Bowers v. Santee, supra, 367. 
But the proper remedy lies with the legislature that produced the statute 
and not with the courts. 


MaNnpDAMUS — CLEAN HANpDs — LIMITATIONS ON THE DOcTRINE. — The 
relator, a duly elected member of the city council, by request was put into 
communication by a police sergeant with a bootlegger from whom he pur- 
chased liquor. In response to a notice, the relator appeared before the 
council, admitted these facts and disputed its authority to try a member 
for the charges alleged. The council voted that the relator be dismissed 
from office and his office be declared vacant. The city charter provided 
that the council was authorized, whenever any elective officer of the city 
should be convicted of malfeasance in office or any infamous crime, to 
declare such office vacant. A petition was filed for an alternative writ of 
mandamus directed to the mayor and council to restore the relator to his 
office. The return stated that the above conduct was in violation of the 
relator’s oath and that the relator had recommended the police sergeant for 
chief of police. A demurrer to the return was sustained. Held, that the 
relator, having unclean hands, wa. not entitled to the writ. Judgment 
reversed. State v. Mills, 121 Atl. 561 (Conn.). 

The issuance of the common law writ of mandamus is within the sound 
discretion of the court. Effingham v. Hamilton, 68 Miss. 523, 10 So. 39; 
United States v. Malmin, 272 Fed. 785 (3rd Circ.). See Hicu, ExTraorpt- 
NARY LEGAL REMEDIES, 3 ed., § 1. Equitable principles, among them the clean 
hands maxim, guide the court in the exercise of its discretion. Westerman 
v. Mins, 111 Tex. 29, 227 S. W. 178. Cf. Arant v. Lane, 249 U. S. 367. 
See Hicu, op. cit., § 26. Consequently the law courts accept the equity 
doctrine with its limitation that the misconduct must be connected with the 
subject matter of the action. State v. Jackson County Med. Soc., 243 S. W. 
341 (Mo.); People v. Jeroloman, 139 N. Y. 14, 34 N. E. 726; Johnson 
v. City Council of Galveston, 11 Tex. Civ. App. 469, 33 S. W. 150. When 
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the relator’s misconduct is unconnected with the relief sought the court in 
granting the writ is not furthering his wrong. Board of Trustees v. People, 
13 Colo. App. 553, 59 Pac. 72; Johnson v. City Council of Galveston, supra. 
Again, the court should not, by refusing the writ, in effect establish other 
causes for removal in derogation of the provision of the charter, and thereby 
usurp the province of the legislature. People v. Dreher, 302 Ill. 50, 134 
N. E. 22; Truitt v. City of Philadelphia, 221 Pa. St. 331, 70 Atl. 757. See 
2 Ditton, Municipat Corporations, 5 ed., §§ 464, 468. In the principal 
case the action of the council was a sufficient breach of duty to constitute 
a cause of action. People v. Dreher, supra. See Hien, op. cit., §§ 13, 67. 
If the legislative purpose were satisfied as well by a confession as a con- 
viction, the instant decision might be supported, as mandamus does not lie 
to enforce the letter of the law contrary to its purpose. State v. Phillips 
County, 26 Kan. 419. Cf. United States v. Burleson, 258 Fed. 282 (D. C. 


App.). 


MunicIPpAL CORPORATIONS — JUDICIAL CONTROL— POWER oF CouRT TO 
INVESTIGATE Motives oF MunicipAL ASSEMBLY.— At the appellant’s re- 
quest, an ordinance was passed: vacating part of an alley. The appellant 
was an abutting owner and was required to deposit a specified sum, equal 
to the fair value of the land vacated, to indemnify the city. The city 
in any event was to keep the deposit. The appellant filed a bill for the 
partition of the abutting land, including the vacated alley. Another prop- 
erty owner objected on the ground that the vacation ordinance was void 
since it was substantially a sale of the alley. From a decree holding the 
ordinance void, and refusing partition, this appeal was taken. Held, that 
the court had no right to inquire into the motives that induced the 
passage of a legislative ordinance. Judgment reversed. Walbach v. Rubens, 
138 N. E. 521 (Iil.). 

It is clear that the courts cannot inquire into the motives of the 
state legislature. Fletcher v. Peck, 6 Cr. (U. S.) 87. The same im- 
munity has been granted to municipal assemblies. Murphy v. Chicago, 
R. I. & P. Ry. Co., 247 Ill. 614, 93 N. E. 381; Knapp, Stout & Co. v. 
St. Louis, 156 Mo. 343, 56 S. W. 1102. See 2 McQuiLiin, MunicrpaL 
CorPoRATIONS, § 703. There has been a tendency to relax the rule in 
the latter case. Accordingly, when the assembly is acting in an adminis- 
trative or ministerial capacity, it is subject to judicial supervision. State 
v. Gates, 190 Mo. 540, 89 S. W. 881; State v. Superior Ct., 105 Wis. 651, 
81 N. W. 1046. See 2 McQuituin, op. cit., § 704. It has been suggested 
that even their legislative acts can be impeached. See 2 McQurILuin, op. 
cit., § 704. Cf. State v. Gates, supra. It seems practically impossible to 
draw a distinction between legislative and ministerial or administrative func- 
tions. See 3 Ditton, MuNICIPAL CorPoRATIONS, §§ 109, 110. See 34 Harv. 
L. Rev. 66. If it be admitted that all ordinances may be impeached for 
fraud and collusion, another reason for attempting to draw such a distinction 
disappears. It seems desirable that a citizen injured by an ordinance, whose 
conception and passage was induced by improper motives, should have a 
remedy. The decisions, although adopting the legislative and ministerial 
terminology, have tended to reach this result. Weston v. Syracuse, 158 
N. Y. 274, 53 N. E. 12; State v. Superior Ct., supra. The doctrine of the 
separation of powers should not require the judiciary to close its eyes to 
the obvious misconduct of a municipal assembly. The transaction in the 
principal case admittedly amounted in substance to a sale of the land, 
clearly not a legislative act. State v. Gates, supra. The result, therefore, 
seems regrettable, for the court, sacrificing substance to form, shielded a 
vulnerable ministerial act by refusing to look beyond the legislative label. 
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PARENT AND CHILD— PaRENT’s LiABILITY FOR INJURING CHILD. — The 
plaintiff, a minor, was injured by her father’s negligent operation of an 
automobile. The father carried liability insurance, which provided that no 
person injured should maintain an action against the company “ unless and 
until execution against the assured is returned unsatisfied.” The father 
was insolvent. The plaintiff sued him and the company. The father and 
the company demurred, and the demurrers were sustained below. Held, 
that the plaintiff could not maintain an action against her father and con- 
sequently could not satisfy the condition precedent to suing the insurance 
company. Judgment affirmed. Small v. Morrison, 118 S. E. 12 (N. C.). 

The few cases of suits by a child against its parent for a personal tort 
have uniformly denied recovery. Hewlett v. George, 68 Miss. 703, 9 So. 
885; Foley v. Foley, 61 Ill. App. 577; McKelvey v. McKelvey, 111 Tenn. 
388, 77 S. W. 664; Roller v. Roller, 37 Wash. 242, 79 Pac. 788; Taubert v. 
Taubert, 103 Minn. 247, 114 N. W. 763.- Cf. Clasen v. Pruhs, 69 Neb. 278, 
95 N. W. 640. A distinction between negligent and wilful injuries would 
seem impracticable. Roller v. Roller, supra; Roberts v. Roberts, 118 S. E. 
9 (N. C.). The ground generally stressed is the impolicy of a contrary rule, 
as tending to invite filial insubordination and to crowd the courts with 
petty suits. See 1 Cootry, Torts, 3 ed., 299. See 17 Harv. L. Rev. 36r. 
Another alleged basis is that a recovery by one child would be at the ex- 
pense of the others’ share in the family fund for support. Roller v. Roller, 
supra. But the underlying reason for the rule is probably the social interest 
in preserving the family, the basic unit of society, against disruption from 
within. In line with the modern growth of the conception of the state as 
a universal parent, the interests of a destitute or injured child are better 
cared for in other ways than by allowing it as an individual to sue its 
parent. Statutes generally make a parent’s failure to support his child a 
punishable misdemeanor. Comm. v. Acker, 197 Mass. 91, 83 N. E. 312; 
State v. Bell, 184 N.C. 701, 115 S. E. 190. Cf. Huke v. Huke, 44 Mo. App. 
308. And a father who neglects his child may be liable to strangers who 
furnish it with necessaries. Van Valkinburgh v. Watson, 13 Johns. (N. Y.) 
480; Porter v. Powell, 79 Ia. 151, 44 N. W. 295; Gulley v. Gulley, 111 Tex. 
233, 231 S. W. 97. The criminal law also protects the child against im- 
moderate correction and abuse. Hinkle v. State, 127 Ind. 490, 26 N. E. 777; 
People v. Green, 155 Mich. 524, 119 N. W. 1087. And an unfit parent may 
be deprived of the custody of his child. Heinemann’s Appeal, 96 Pa. St. 112. 
In view of these remedies, a change in the rule seems unnecessary. But 
see 23 Cor. L. REv. 686. 


Rute AGAINST PERPETUITIES— CHARITABLE GIFTS — TESTAMENTARY 
Girt IN Trust FOR CHARITABLE CORPORATION NOT IN BEING. — The 
testatrix in her will directed her executors to organize and create, “as 
quickly as it can be done in accordance with the law,” a corporation for 
the purpose of constructing and maintaining a tuberculosis hospital. The 
residuary estate was given to the executors in trust to be held by them 
until the organization was effected, and thereafter to be paid over to the 
trustees of the corporation and their successors in perpetuity. The be- 
quest in trust was held invalid. Held, that the gift was excepted from 
the operation of the rule against perpetuities because of the immediate- 
ness of its charitable purpose. Decree reversed. Matter of Pott’s Will, 
205 App. Div. 147, 1909 N. Y. Supp. 880. 

That a charitable trust is created for the benefit of indefinite cestuis que 
trust is no longer an objection in New York since the “Tilden Act.” 
See 1916 N. Y. Consort. Laws, c. 45, §12, c. 50, §113. The English law 
of charitable uses is thereby said to have been restored. See Allen v. 
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Stevens, 161 N. Y. 122, 141, 55 N. E. 568, 572. Gifts to charities are 
then excepted, in some measure, from the operation of the rule against 
perpetuities. The principal case presents this question for the first time 
under the present New York law. A non-charitable gift will be void for 
remoteness, when it is possible that the executors may be required to 
hold the property longer than the period of perpetuity. Brattle Square 
Church v. Grant, 3 Gray (Mass.) 142. See Johnson v. Preston, 226 IIl. 
447, 456, 80 N. E. toor, 1003. But a charitable purpose attached to the 
gift varies the operation of this rule. A gift to a charity upon a remote 
contingency after a prior charitable gift is valid. Storrs Agricultural 
School v. Whitney, 54 Conn. 342, 8 Atl. 141; Christ’s Hospital v. Grainger, 
16 Sim. 83. But when there is no such prior gift, a bequest to a charity 
upon a contingency is void ab initio, when the contingency is a condition 
precedent to the vesting of the gift and is too remote. Girard Trust Co. v. 
Allen, 179 Fed. 446 (3rd Circ.); In re Stratheden, [1894] 3 Ch. 265. 
Gifts to charitable corporations not in being are not of themselves upon 
condition precedent. Whenever the court can discover an intent to make 
an unconditional gift to charity, this paramount intent is given effect 
and the gift is regarded as immediate rather than as subject to the condi- 
tion precedent that the corporation shall come into being. Russell v. 
Allen, 107 U. S. 163; Sherman v. Home Missionary Society, 176 Mass. 
340, 57 N. E. 702. The contingency of the creation of the corporation 
is thus not made a condition, which because of remoteness may invalidate 
the bequest. But if the corporation is constituted within a reasonable 
time, it may receive the gift. In substance this is an application of the 
cy-prés doctrine, whereby the testator’s primary desire is effectuated, and 
the manner in which he desired his gift to take effect is regarded as only 
one way of accomplishing his general charitable purpose. See Gray, 
RuLE AGAINST PERPETUITIES, 3 ed., § 607. The rule against perpetuities 
thus really applies, but in this instance is circumvented by the power of 
the court to administer the bequest cy-prés. 


SUBROGATION — RIGHTS OF THE SOVEREIGN TO WHICH A SURETY MAY BE 
SUBROGATED. — The petitioner, a surety company, being forced to pay on 
its bond given to the United States, attempted to file a claim against the 
principal debtor’s trustee in bankruptcy more than a year after the ad- 
judication. The Bankruptcy Act provides that all claims shall be filed 
within one year. (32 Stat. at L. 799, 1918 U. S. Comp. Srar., § 9641n.) 
But the petitioner claimed to be subrogated to the immunity of the United 
States from any statute of limitations. Held, that whether the United 
States was or was not bound by the limitation clause of the Bankruptcy 
Act, such immunity could not pass by subrogation. Jn re J. Menist Co., 
289 Fed. 229 (2nd Circ.). 

For a discussion of the principles involved, see Notes, supra, p. 250. 


TAXATION — COLLECTION AND ENFORCEMENT — ENJOINING THE COLLEC- 
TION OF FEDERAL Taxes. — On Dec. 31, 1919, the complainant was assessed 
for income tax on certain stock receipts. On March 8, 1920, he filed a 
claim for abatement, on the grounds (1) that the assessment was made 
too late and (2) that the stock receipts were not income under the law. 
By agreement the Commissioner of Internal Revenue was not to decide the 
claim until after the decision of the Supreme Court in a pending test case 
on the latter of the two alleged grounds for abatement. The opinion in 
the case, adverse to the complainant, was handed down on Nov. 21, 1921. 
(United States v. Phellis, 257. U. S. 156.) Thereafter, the complainant’s 
claim was rejected. He filed a bill in a federal court to enjoin the col- 
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lection of the tax because of its alleged late assessment. The court granted 
the injunction, in spite of § 3224 of the Revised Statutes (14 Star. at L. 
475) prohibiting suits to restrain the collection of federal taxes, on the 
ground that the Revenue Act of 1921 (42 Stat. aT L. 268) limited the 
time in which an action could be brought for the refund of taxes illegally 
collected and thus barred the complainant from any remedy at law. The 
‘Circuit Court of Appeals affirmed this decree. Certiorari was granted by 
the Supreme Court. Held, that the fact that a suit to recover the tax 
would be barred by statutory limitation did not render § 3224 of the Re- 
vised Statutes inapplicable, where the complainant would have had two 
years to claim a refund if he had paid the tax when assessed. Graham v. 
Du Pont, 43 Sup. Ct. Rep. 567. 
For a discussion of the principles involved, see NOTES, supra, p. 255. 


Trusts — Power oF APPOINTMENT — PossiBILity oF APPOINTMENT TO 
INVALID OpyEct.—A testator gave the residue of his estate to named 
charitable objects, (a), (b), and (c), and to (d) “such other funds, 
charities and institutions ” as his executors in their absolute discretion should 
think fit; and directed that such residue should be divided among the ob- 
jects named in such shares and proportions as his executors should deter- 
mine. An originating summons was issued by the executors and trustees, 
to determine how far the disposition of the residue was valid. Held, that 
the object (d) was non-charitable, and that its share failed for uncertainty; 
that, since the trustees could appoint all the residue to this uncertain object 
(d), the whole power of appointment was void, and a direct gift to all 
the objects remained, unaffected by the executors’ discretion; and that the 
residue should be divided equally among the objects (a), (b), (c), and the 
next of kin. Re Clarke, 129 L. T. Rep. 310 (Ch. Div.). 

By a liberal application of the doctrine of ejusdem generis, the object (d) 
might, in the light of the whole will, have been held charitable. Jn re 
Douglas, 35 Ch. Div. 472. Cf. Hunter v. Att’y Gen’l, [1899] A. C. 309. 
The court, however, followed the prevailing rule in holding it non-charitable. 
Morice v. Bishop of Durham, to Ves. 521; Thomson’s Executors v. Norris, 
20 N. J. Eq. 489; Jn re Eades, [1920] 2 Ch. 353. Since the trustees might 
have appointed all the residue to the invalid object, a strict application of 
the same rule would have caused the whole gift to fail. Vezey v. Jamson, 
1 Sim. & St. 69; Hunter v. Att’y Gen’l, supra. See 1 JARMAN, WILLS, 6 ed., 
458, 474. On the other hand, a proper carrying out of the testator’s ex- 
pressed intentions would have required the court to permit the willing exe- 
cutors to carry out his directions. Sinnett v. Herbert, L. R. 7 Ch. 232. Cf. 
Mussett v. Bingle, [1876] W. N. 170. Contra, In re Jarman’s Estate, 8 Ch. 
Div. 584. See James B. Ames, “The Failure of the Tilden Trust,” 5 Harv. 
L. REv. 389, 397. But see John C. Gray, “Gifts for a Non-charitable 
Purpose,” 15 Harv. L. Rev. 509, 510. Faced by this dilemma, the court, re- 
fusing to carry the Morice case to its logical conclusion, pruned the power 
of appointment away as invalid. No cases adopting this procedure have 
been found. Contra, Hunter v. Att’y Gen’l, supra. Cf. Sinnett v. Herbert, 
L. R. 7 Ch. 232. The equal division of the residue in default of appoint- 
ment, given a proper case, is orthodox; but in the cases relied on by the 
court there was no power to appoint exclusively to an invalid object. Doyley 
v. Att’y Gen’l, 4 Vin. Abr. 485; Salusbury v. Denton, 3 Kay & J. 520; 
pee Osborne, L. R. 1 Eq. 585. See 1 JARMAN, Op. cit., 231 et seq. The 
power might have been declared invalid only as to object (d), leaving the 
executors to appoint among the rest. Sinnett v. Herbert, supra, 242. See 
Norris v. Thomson’s Executors, 19 N. J. Eq. 307, 314. The result is Clearly 
right so far as the residue is saved to the beneficiaries. 
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WAREHOUSEMEN — WAREHOUSE RECEIPTS —LIABILITY TO TRANSFEREE 
oF Non-NEGOTIABLE RECEIPTS WHEN NEGOTIABLE RECEIPTS ARE ISSUED 
Berore Notice oF TRANSFER.—A delivered 207 bags of rice to the 
defendant warehouseman, receiving a non-negotiable receipt. A transferred 
this receipt to the plaintiff. Subsequently A obtained a negotiable receipt 
for the same goods from the defendant. Thereafter the plaintiff presented 
his non-negotiable receipt to the defendant, requesting a new non-negotiable 
receipt in his own name. The defendant issued such a receipt, and on the 
basis thereof the plaintiff demanded the rice. The defendant refused to 
deliver it, and the plaintiff sued for its value. The Uniform Warehouse 
Receipts Act was in effect. (1908 La. Acts, 326.) A judgment was given 
for the plaintiff. Held, that the defendant was under obligation to de- 
liver the rice to the holder of the negotiable receipt, and is not liable 
for his refusal to deliver to the plaintiff. Judgment reversed. Brock v. 
Atteberry, 96 So. 505 (La.). 

The Uniform Warehouse Receipts Act, § 52, requires a warehouseman 
to take up an outstanding negotiable receipt before issuing a second 
negotiable receipt. This requirement does not extend to an outstanding 
non-negotiable receipt, for the Act adopts the common law theory that 
such a receipt does not represent the goods. Bank of Chicago v. Hewitt, 
3 Ia. 93. Cf. In re Miller Distilling Co., 176 Fed. 606 (E. D. Pa.); 
Montgomery Ward & Co. v. American Trust & Savings Bank, 71 IIl. 
App. 20. It follows that the issuance of the negotiable receipt to A, 
without gathering in the outstanding non-negotiable receipt, was in no 
way wrongful; hence the plaintiff cannot predicate the warehouseman’s 
liability upon such an act. Again, the limited rights of a transferee of a 
non-negotiable receipt may be defeated by the prior action of his trans- 
feror. See UNnirorm WarEHOUSE Receipts Act, §§ 39, 42. Since A 
obtained the negotiable receipts before the plaintiff received his non-negotia- 
ble receipts from the defendant, the provisions of the Act do not give the 
plaintiff a recovery. Cf. Block v. Oliver, 102 Ky. 2609, 43 S. W. 238; 
Roche v. Crigler, 67 S. W. 273 (Ky.), commented on in 15 Harv. L. Rev. 
863. However, the issuance of a new receipt to the plaintiff was in effect 
a novation, substituting the direct contractual liability of the warehouse- 
man for his obligation under the old receipt. See 3 WILLISTON, Con- 
TRACTS, § 1865 et seg. It is true that the old obligation was not completely 
valid; buf giving up the doubtful claim should be good consideration for 
the new contract. Holsworthy Urban Council v. Holsworthy Rural Council, 
[1907] 2 Ch. 62; Callisher v. Bischoffsheim, L. R. 5 Q. B..449. See 1 
WILLIsTON, op. cit., §135. Had the plaintiff pressed such a theory, 
recovery would have been justified. See 3 WILLISTON, op. cit., § 1872. 
See contra, Clark v. Billings, 59 Ind. 508, 500. 


WILLs — ConsTRUCTION — Extrinsic Evmence.— The testator had a 
son by his wife A and two sons by a predeceased wife. Under his will, 
the testator left the proceeds of the property, to be divided into equal 
shares, “to each of my sons by the said A (other than C).” C was not 
a son by his wife A but a son of his predeceased wife. A codicil revoked 
the above clause and divided the proceeds “into the same number of shares 
as the number . . . of my sons by the said A.” The parties were all 
Chinese. An English lawyer drafted the will under instructions given him 
in Malay and imperfect English. The plaintiff, the son of the testator by 
A, brought suit for the administration of the estate. The defendants claimed 
through the sons of the predeceased wife. A judgment given for the de- 
fendant was reversed on appeal. Held, that the revoked clause could not 
be resorted to in order to alter the unambiguous meaning of the codicil. 
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Decision affirmed. Choa Eng Wan v. Choa Giang Lee, [1923] A. C. 460. 

In construing wills some courts apply a rigid rule and refuse to disturb 
the clear meaning of words by introducing extrinsic evidence as to the 
testator’s intent. Marquette v. Marquette, 190 Ky. 182, 227 S. W. 157; 
Dorin v. Dorin, L. R. 7 E. & I. App. 568; Jn re Pearce, [1913] 2 Ch. 675. 
The justification of the rule lies in the practical necessity for attaching an 
external objective meaning to language; its application, moreover, assures 
a uniform line of decisions and a consequent predicability. See Oliver W. 
Holmes, “The Theory of Legal Interpretation,’ 12 Harv. L. Rev. 417. 
On the other hand, the fact remains that different people attach different 
meanings to the same word under the same circumstances. Consequently, 
a more liberal tendency does admit extrinsic evidence of the particular 
meaning attached by the testator to a particular word, although the expres- 
sion is clear. Polsey v. Newton, 199 Mass. 451, 85 N. E. 574; Mosely v. 
Goddman, 138 Tenn. 1, 195 S. W. 5090; Parsons v. Parsons, 1 Ves. 266. 
See 2 WicMoRE, EvipENCE, 2 ed., § 2463. Little reason suggests itself for 
the court’s conclusion that a revoked clause is inadmissible to explain the 
meaning of the rest of the will. A possible inference is that the testator 
changed his dispositions because he changed his mind. See 39 Law Q. Rev. 
394. This, at most, seems artificial. Other English courts have not hesi- 
tated to resort to former testamentary documents in order to clear up an 
ambiguity in the testator’s language. Jn re Jeffery, [1914] 1 Ch. 375; In re 
Battie-Wrightson, [1920] 2 Ch. 330. The unsophisticated layman and 
probably the catholic lawyer would disagree with the result reached in the 
principal case. 





BOOK REVIEWS 


INTERPRETATIONS OF LecAL History. By Roscoe Pound. New York: 
Macmillan Co. 1923. pp. xvii, 171. 

The law of our day faces a twofold need. One is the need of some 
restatement that will bring certainty and order out of the wilderness of 
precedent. The other is the need of a philosophy that will mediate between 
the conflicting claims of stability and progress, and supply a principle of 
growth. The first need is deeply felt and widely acknowledged. The 
American Law Institute, recently organized, is an attempt to meet it. The 
second, though less generally appreciated, is emerging year by year to fuller 
recognition. A new interest is showing itself in subjects of inquiry once 
put aside as barren. To the writings of Dean Pound more than to those of 
any other man, we owe the change of temper. We perceive today with 
growing clearness that the judicial process must be known as in very truth 
it is, in its essence, not its accidents, if it is to be preserved from lifeless 
repetition of a mechanical routine. The daily exercise in callisthenics has 
its value, but it is not the whole of health. The judicial process must have 
its tools —its digests and its logic—but indices and syllogism do not 
exhaust its meaning. Here, indeed, as often, the search is part of the dis- 
covery, the struggle half the victory. We escape the sterilizing blight by 
the mere endeavor to escape it. We keep the process vital by the quest 
that makes it conscious. Philosophy has subtle ways of justifying her 
adherents and confounding her traducers. 

These lectures, delivered at Cambridge University, and now published in 
book form, are styled interpretations of legal history. The past is read, 
however, as a prelude to the reading of the present and the future. What 
is given us is a study, partly historical, partly expository, in the philosophy 
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of law. At the outset, we find a summary of the tendencies in juristic 
thought of the three centuries before our own. Generalizations so com- 
prehensive must needs be incomplete. One who marks the main stream 
will seem at times to underrate the volume of its tributaries. The seven- 
teenth and eighteenth centuries put their faith, we are told, in Nature, and 
their dominant philosophy was that of natural law. Preordained and im- 
mutable were the patterns to which conformity was due. The nineteenth 
century put its faith in unconscious and undirected growth; and Nature, 
dethroned as an exemplar, was made to yield the place to History. In a 
certain sense, indeed, it was Nature that was still regnant, but Nature in 
her dynamic rather than her static aspects, Nature evolving rather than 
already perfect and evolved. Law, as thus conceived, was a deposit which 
the tides of time were ever leaving upon the shores. Our part was to 
patrol the beach, and gather what we found. The generative principle did 
not come from without; it was not the choice of a law-giver directed to an 
end. The generative principle was something from within; a force, unfold- 
ing itself in history, gave birth to rules of conduct made manifest in 
custom. The judge, even the legislator, was not to guide; he was to dis- 
cover and confirm. Some saw in the force thus realizing itself in time 
“an ethical idea—the idea of right.” Some saw in it a political idea — 
the idea of liberty or freedom. Others, holding that states were organisms 
like men, found the law of legal development in a biological principle of 
a struggle for existence. Others found it in the play of economic forces, 
predetermining custom and even the sovereign’s commands. All these 
interpretations, with their shifting points of emphasis, have one common 
point of union. “ None of the nineteenth century interpretations will hear 
of an element of creative activity of men as lawyers, judges, writers of 


‘books, or legislators. They have nothing to say about juristic endeavors 


to reconcile or harmonize or compromise overlapping claims by creative 
reason or an inventive process of trial and error. They think of the 
phenomena of legal development as events, as if men were not acting in 
the bringing about of every one of them.” In the thought of this school, 
law is in the grip of forces stronger than itself, which shape the path of 
its advance. Judges and legislators may mark the path as it is furrowed. 
If they step in front of the ploughshare, or try to change its course, they 
are likely to be hurt. Law is a product of history, but history is a product 
of nature. Recognition of its parentage is a lesson in docility. Nature, 
in the words of Bacon, “to be ruled, must be obeyed.” 

A criticism which is at once a protest and a plea, has been aimed at 
this summary by a master of our law. Sir Frederick Pollock (39 Law 
Quarterly Review 163, April, 1923) sees less history than does our author 
in nineteenth century jurisprudence, and wishes there were more. One 
wonders at times whether critic and author are arguing to a common 
point. History viewed as a philosophy, the doctrine that there is a 
creative force which, left to itself, will bring law into being painlessly and 
wisely, is not to be confused with history viewed as an art, a technique 
or a method for the better ascertainment and understanding of law as 
it is. One can combine devotion to the art with distrust of the philosophy. 
On this the final word was said by Maitland. What part philosophy has 
played in the development of Anglo-American law is indeed another ques- 
tion. We in the United States have reason more than Englishmen to hold 
the part important. The influence of philosophy upon our constitutional 
law has been too obvious to escape the most casual analysis. We shall 
be wandering far afield if we attempt to measure its degree. Some inter- 
action there always is between the speculations of the philosopher and the 
conduct of the man of action. These lectures, however, are not an esti- 
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mate of the effect of philosophy upon the history of law. They are a 
study of the interpretations which the history of law has received at the 
hands of the philosophers. Criticism is misdirected if it fails to observe 
the limitations of the preface. “A history of the rise and the decay of 
the historical school founded by Savigny would not be the whole of the 
history of juristic thought in the nineteenth century. But it would be the 
core and the largest part of such a history.” Less than that, however, is 
attempted. The lectures “do not essay even a history of the historical 
jurisprudence of the nineteenth century. They have to do with one aspect 
only, namely, the way in which the historical school understood legal his- 
tory and the relation of its interpretations to the purposes of the time.” 
One fact at least is fixed and sure. In the nineteenth century as in other 
days, men strove to understand the genesis and growth of law. Their 
published interpretations of the process are part of the history of recorded 
thought. How far the process itself is affected by studies of its nature is a 
query that may provoke no little conflict of opinion. But the interpreta- 
tions themselves are facts, apart altogether from our estimate of their 
truth, from our appraisal of their consequences, from the reality of their 
imputed power to give direction to development. Some have had greater 
vogue than others. The interpretation in terms of history reached the 
climax of its vogue in the century now ended. We do not need to main- 
tain that it held the stage without a rival. At least there was no other that 
played a larger rédle. 

Enough, however, of the past. Its thoughts have significance to the’ ex- 
tent that they enrich our understanding of the present and the future. Dean 
Pound is at his best as the bearer of a new message, the prophet of a 
new day. The gospel of “laissez faire” in law, was not preached without 
a challenge of its adequacy even in the years when its ascendancy was 
highest. There were those who held another faith, with struggle and 
effort and conscious striving toward an end as the watchwords of the 
faithful. Jhering, even then, was urging men to gird themselves for the 
fight. He laughed to scorn the comfortable doctrine that law is the fruit 
of custom to be picked and eaten as we find it. Such placid optimism 
sanctified abuses by viewing them as part of an inevitable order. It per- 
petuated wrong by asserting the futility of effort. It taught men to be 
satisfied with a mechanical jurisprudence, a jurisprudence of conceptions. 
For this philosophy of inertia, he substituted a philosophy of action. Law 
is a means to an end, and our eyes are to be turned forward to the end, 
and not back to the beginning. In England, Bentham’s labors were inspired 
by a like ideal, but judges in his view of them were either obstructionists 
or usurpers, and if improvement was to be attained, it was to come through 
legislation. He had no thought that the judicial process contained within 
itself the seeds of growth, and no conception of its capacity as an instru- 
ment of justice. His influence, far from stimulating judges to rise to the 
opportunity of their power, tended to foster the belief that reform must 
come from without, and thus to sap the energies, the native juices, that 
might have stimulated from within. The time was not yet ripe for the 
gospel of self-redemption as the watchword of a living faith. 

We have heard the word at. last, if we were deaf to it before. Juristic 
philosophy today is concerning itself more with ends than with beginnings. 
The anxiety to know how a principle or a rule “ derives” is less than the 
anxiety to consider how it functions. Pedigree is yielding to performance. 
“Let us think of jurisprudence,” says our author, “as a science of social 
engineering.” Engineering is “a process, an activity,” not merely “a 
body of knowledge” or “a fixed order of construction.” “It is a doing 
of things, not a serving as passive instruments through which mathematical 
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formulas and mechanical laws realize themselves in the eternally appointed 
way. The engineer is judged by what he does. His work is judged by 
its adequacy to the purpose for which it is done, not by its conformity to 
some ideal form of a traditional plan. We are beginning, in contrast to 
the last century, to think of jurist and judge and lawyer in the same way.” 
This is the meaning of the schools of sociological jurisprudence with all 
their varying methods of approach and their divergent points of emphasis. 
A cautious pragmatism is emerging as the guiding principle for judges as 
for others. The reality that is absolute and unconditioned may exist, but 
man must know it, if at all, through its manifestations in the conditioned 
and the relative. Those of us condemned to the necessity of a present 
choice must be content with less than certainty. The philosophy of 
pragmatism supplies at least a working rule by which truth is to be tested 
and its attainment known. We are to weigh the social interests that com- 
pete for recognition, and strike a balance of advantage. Compendious 
statements of this order must be read, indeed, with many explanations 
and deductions before they can be applied as efficient guides of conduct. 
For the hardiest legal navigator, the range of unfettered choice is small. 
Most of the surface is land, and already covered by the landmarks. The 
open spaces are few and narrow. The interstices, as Holmes calls them, 
are all we have of sea, the only realms of free activity. Even in these, a 
host of analogies and traditions, of reefs and shoals and buoys, hem in 
and press and limit. There are “rules and principles and conceptions and 
staridards for conduct and for decision,” but there are “also doctrines and 
modes of professional thought and professional rules of art by which the 
precepts for conduct and decision are applied and developed and given 
effect.” If we use “ inventive skill in conceiving new devices and formulat- 
ing their requirements,” we are subject at all times to the restraints of a 
traditional technique. The importance of these bonds is not to be ignored. 
Indeed, the common law, as our author has elsewhere said (The Spirit of 
the Common Law, p. 1), “is essentially a mode of judicial and juristic 
thinking, a mode of treating legal problems, rather than a fixed body of 
definite rules.” The judge with all his seeming freedom, moves a pace 
only, here and there. Within these narrow barriers, his creative function, 
such as it is, must find the occasion for its exercise. None the less, the 
opportunity is not trifling when viewed at large and in its consequences. 
New lines must be run, new courses followed. A little difference in the 
angle at the starting point may make a deal of difference in the location of 
the goal. The truth is not always to be reached by looking back to the 
beginning and deducing from the source. The end may be frustrated 
unless we view it from afar. 

Dean Pound’s Interpretations of Legal History should be read with his 
other books, his “Spirit of the Common Law” and his “Philosophy of 
Law,” as well as some of the more notable of his scattered papers in the 
reviews. They are not always easy reading. They are all compact of 
thought. They were written, not to be skimmed over, but to be marked 
and inwardly digested. One who reads them thus attentively will not fail 
of a reward. The fecundity of their learning is matched by the teeming 
wealth of their suggestion. No judge or lawyer who has absorbed their 
spirit, will think of a legal system as a finality, bowing down before it, 
to quote Sir Frederick Pollock’s phrase, as before “a graven image” (39 
Law Quarterly Review 163, 169). He will know that if the law’s uncer- 
tainties are to be corrected, so also are its deformities. He will know that 
a restatement, if done with superlative skill today, would call for readjust- 
ment here and there tomorrow. Pondering the great antinomy, “Law must 
be stable, and yet it cannot stand still,” he will seek a principle of growth, 
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and before long, will find to his surprise that he is playing the philosopher. 
Thoughts and preconceptions, once dumb and formless, will have become 
coherent and articulate. The genesis, the growth, the function and the end 
of law,—the terms seem general and abstract, too far dissevered from 
realities, raised too high above the ground, to interest the legal wayfarer. 
But in truth it is not so. It is these generalities and abstractions that give 
direction to legal thinking, that sway the minds of judges, that determine, 
when the balance wavers, the outcome of the doubtful lawsuit. Implicit 
in every decision where the question is, so to speak, at large, is a philosophy 
of the origin and aim of law,—a philosophy which, however veiled, is in 
truth the final arbiter. It accepts one set of arguments, modifies another, 
rejects a third, standing ever in reserve as a court of ultimate appeal. 
Often the philosophy is ill-codrdinated and fragmentary. Its empire is . 
not always suspected even by its subjects. Neither lawyer nor judge, 
pressing forward along one line or retreating along another, is conscious 
at all times that it is philosophy which is impelling him to the front or 
driving him to the rear. None the less, the goad is there. If we cannot 
escape the Furies, we shall do well to understand them. 

Lectures such as these will hasten the day when the understanding will 
be possible. One of the strange features of our legal history is the absence 
of an attempt to reach an agreement about the things that in truth are 
fundamental. We have had courts and recorded judgments for centuries, 
but for lack of an accepted philosophy of law we have not yet laid down 
for our judges the underlying and controlling principles that are to shape 
the manner of their judging. We bid them follow a process, but we do 
not tell them what it is, and they are left to stumble along, and cut a 
pathway for themselves. Perhaps we shall find in the end that the labor 
is inevitable; that there is no one method of judging, sovereign over others, 
but only a choice of methods, changing with the changing problem; and 
thus that the choice and the attendant travail, far from being transitory 
phases of the process, are its inseparable conditions, the primal curse which 
it must suffer. But that, after all, will itself be a philosophy, and one 
that, taken to heart, may save us many blunders. 

BENJAMIN N. Carpozo. 





RECENT CHANGES IN AMERICAN CONSTITUTIONAL THEORY. By John W. 
Burgess. New York: Columbia University Press. 1923. pp. xi, IIS. 


This is a brave book; for the author despairs of the republic (pp. 
85-86, OI, 110-111, 115), and well knows that despair is not popular. 
It is a useful book also; for the author gives the reasons for his despair. 
It is true, no doubt, that his reasons, whether good or bad, will change 
no one from being either an optimist or a pessimist; for both optimism 
and pessimism are unchangeable states of mind. Yet the book may be use- 
ful, nevertheless; for only through reading such discussions is any one 
likely to become a thoroughly intelligent pessimist or optimist, as the 
case may be. 

If the book is to attain its full usefulness, it must be pointed out that 
there are some passages demanding comment. It is said, for example, 
that down to 1898 the movement “ had been an almost unbroken march in 
the direction of . . . individual liberty and immunity against the powers 
of government ” and that from that date to the present the movement has 
been in the contrary direction.” (p. 1) Would it not be well to note, 
as an exception, that in the Civil War disloyal persons were imprisoned 
under Executive order, and that in the World War they were tried by an 
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ordinary jury, the Executive protesting against a Congressional movement 
toward transferring such jurisdiction to military tribunals? Again, it is 
said that “ the Constitution, as it was interpreted by the Supreme Judicial 
power at the beginning of this century, gave the individual complete im- 
munity against criminal legislation by the United States Government, 
except upon three subjects, viz., treason, counterfeiting the securities and 
current coin of the United States, and offenses against the law of nations.” 
(p. 22) Should not there be some mention of offenses against the federal 
courts, the postal laws, the revenue laws, the election laws, the interstate 
commerce laws, including the Anti-Trust Act? Again, the discussion of 
the income tax would give a layman the impression that to consider an 
income tax other than direct has always been an inexcusable heresy, and that 
. until the ratification of the Sixteenth Amendment in 1913 a federal income 
tax, if not apportioned as a direct tax, was non-existent. (pp. 43-50) 
Would it not be well to mention that the income taxes of the Civil War 
period were not apportioned among the States, that in 1881 in Springer v. 
United States (102 U. S. 586), the Supreme Court held an income tax 
not direct, and that this case was not overruled until Pollock v. Farmers’ 
Loan & Trust Co. (157 U. S. 429, 158 U. S. 601), in 1895? 

From the author’s point of view those matters are probably preliminary 
and unimportant. His chief discussions deal with the Selective Service 
Act and the Espionage Act. The Selective Service Act, he is confident, 
was unconstitutional, because it contemplated conscription for service 
abroad. He says that “the Constitution does recognize and authorize 
universal military duty and service, under the form of the militia of the 
States, but does not allow the Government of the United States to employ 
this arm of the service except in defense against invasion, suppression of 
insurrection, and executing the laws of the Union,” and that “the militia 
of the States cannot be, in other words, required by the United States 
Government to fight a foreign war.” (p. 59) Would it not be well to 
say that in the Selective Draft Law Cases a distinction is taken between 
the Militia of the States and the Army of the United States, even when 
the latter is composed of the same persons who are, or at least might be, 
members of the Militia? 

Finally, according to the author’s construction of the Espionage Act, it 
was made criminal if, in time of war, “a citizen of the country, learned 
in political science and constitutional law, should come to the conclusion 
that a Congress of one House, or a Cabinet responsible to Congress, or 
an Executive for a life term, were all better forms of Government than 
our present one, and make and publish an argument for an Amendment 
to the Constitution to effect such a change.” (p. 80) The statutory 
words upon which the author is commenting, and of which he gives ample 
quotation, brand as a criminal a person who is described thus: “ who- 
ever, when the United States is at war, shall wilfully utter, print, write, 
or publish any disloyal, profane, scurrilous, or abusive language about the 
form of government of the United States, or the military or naval forces 
of the United States, or the flag of the United States, or the uniform of 
the Army or Navy of the United States, or any language intended to 
bring the form of government of the United States, or the Constitution of 
the United States, or the military or naval forces of the United States, 
or the uniform of the Army or Navy of the United States into contempt, 
scorn, contumely, or disrepute.” The author says: “What is bringing 
a thing into disrepute? One of the synonyms of the word, according to 
the best lexicographers, is disesteem, and we always attempt to bring a 
thing into disesteem when we contrast it with something else, which we 
undertake to induce men to put in its place.” (pp. 80-81) Would it 
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not be well to intimate to the layman that the lexicographer’s definition 
would not be likely to lead any judge to disregard a context so clearly 
requiring an intent quite different from that of the hypothetical reformer 
“learned in political science and constitutional law” ? 

Despite the necessity of occasional comments, and despite the author’s 
exaggerated belief that the possibility of misusing power brings the cer- 
tainty of such misuse, the book, if read thoughtfully, should be a source 
of pleasure and of profit. The dangers depicted are not wholly imaginary; 
‘and the author’s discussion is clear and honest. 

EUGENE WAMBAUGH. 





LecAL Etuics. By George A. Malcolm, L.L.D. Oriental Commercial Co. 
Manila, P. I. 1923. pp. xx, 269. 


The author is a Justice of the Supreme Court of the Philippine Islands; 
is the founder, and dean, of the Law School of the University of the Philip- 
pines, and has written several works on the government and constitution 
of these islands. The book is a revision of a course of lectures delivered 
by him to the students of the three law schools in Manila, and was inspired 
by a desire to improve the legal profession in the islands —“a pleasant, 
although occasionally an unrequited task.” 

The author gives much sound advice to young lawyers. They are advised 
“to maintain a neat appearance,” as “tight trousers, gaudy silk shirts, 
and rainbow-hued neckties, giving off an odor of the perfumes of Arabia, 
do not inspire confidence in prospective clients.” In addressing a court, 
they should avoid “ Shouting to the heavens, especially in the beginning . 
of the address, and constantly gesturing for apparently no other purpose 
than to keep the arms and body in motion.” His bar perhaps needs 
ethical instruction as “of about two thousand lawyers in the Philippines, 
probably not more than ten per cent. are in receipt of respectable incomes ” 
and he suspects that “the great majority of the Philippine bar merely eke 
out an existence.” 

What the character of the judiciary in the Philippines may be is left in 
some doubt, as he tells of a decision of the Supreme Court that “an 
attorney may rightfully protest against personal violence to witnesses at 
the hands of a Court,” and on a subsequent page he is of the opinion that 
“it will of course be a trying ordeal for lawyers under certain conditions 
to maintain respectful obedience to the Court.” 

The larger part of the book is devoted to a running comment on the 
Canons of Professional Ethics adopted by the American Bar Association in 
1908, and the author makes a conscientious effort to impose Anglo-Saxon 
standards of conduct upon the native conscience. His probable success 
may be judged by the reception of these canons by the American bar, 
where, it may be said, to men raised in the fear of God this code is of 
little aid and to those not so raised it is regarded as twaddle. The book, 
however, deserves a place in the library of every lawyer, who, to quote 
Dr. Holmes’ delightful phrase, “ will lose no time in reading it.” 

The courts have said much in denunciation of “ champerty ” and “ main- 
tenance.” Latterly there has come a recognition of contingent fees. A suit 
was recently brought in the name of a few small stockholders, for the 
benefit of a great railroad against its former directors, seeking to hold 
them ' personally responsible for certain unfortunate investments of the 
railroad funds. A new board declined to father the suit, but when the astute 
attorneys for the nominal plaintiffs succeeded in framing a demurrer-proof 
bill of complaint, the defendants, some of whom were wealthy, aged, and in 
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ill health, paid five million dollars in settlement rather than undergo a trial. 
A judge of the United States Court, following what he understood to be 
the practice of the bar where a case is taken “on speculation,” awarded the 
attorneys one-third of this settlement as their fee. And yet our author 
considers contingent fees “socially necessary.” 

The trouble with legal ethics is that the courts are ready to talk about 
them, but are slow to enforce them. An experienced judge of the trial 
court, and a former instructor in the Harvard Law School, was rebuked 
by the Supreme Court of Massachusetts for permitting counsel to make 
an outrageous appeal to the class prejudices of a jury, but that Court 
stopped short of the only thing that would put an end to such practice by 
refusing to order a new trial. Our author quotes from a decision of the 
Supreme Court of Tennessee where that Court, in speaking of what he 
terms “the lachrymal rights of the lawyer,’ upheld an attorney who, in 
an impassioned appeal to a jury, shed tears and unduly excited its sym- 
pathy. The Court, however, felt that “it may be seriously questioned 
whether it is not his professional duty to shed them whenever proper occa- 
sion arises,” and the trial judge should not interfere “unless they were 
indulged in to such excess as to impede or delay the business of the Court.” 
Surely the jury should not be expected to come equipped with rubber boots. 

Not much can be done by bar associations, except fulminate. Too 
many resemble the Philippine Bar Association which “has at times seemed 
to sleep the sleep of the dead, only to awake at stated intervals for a more 
or less dreary annual meeting and a more or less widely attended annual 
banquet.” Many small bar associations are reluctant to discipline a fellow 
member even for the grosser form of unethical conduct in stealing a 
client’s money, and within recent years bar associations in Massachusetts 
halted in presenting cases of disbarment to the great trial court because 
the judges before whom such cases were brought were reluctant to impose 
effective penalties. 

Legal ethics may be summed up by the concluding sentence of the 
Code of the Bar Association: — “ Above all a lawyer will find his highest 
honor in a deserved reputation for fidelity to private trust and to public 
duty, as an honest man and as a patriotic and loyal citizen.” If this in- 
junction be taken to heart, a detailed statement of duties is largely a work 
of supererogation. 

Epmunp A. WHITMAN. 





De LA Conpiti0on pes Soctétés Errancires Aux Erats-Unis p’AMERIQUE. 
By Pierre Lepaulle. Paris: Rousseau. 1923. pp. lviii, 274. 


This is a monograph interesting to American scholars as the work of a 
brilliant young French lawyer who has made himself master also of the 
common law; and it is a study of the American law of foreign corporations 
which throws new light on one of our difficult problems, and discloses to 
American lawyers many points in the administration of our law which will 
be new to most of us. 

Dr. Lepaulle belongs to the modern school; he believes that there is 
much law to be learned not from reports or statute-books; but from the 
more difficult sources of custom and practice. He has investigated the 
reasons which really actuate administrative officers in dealing with foreign 
corporations, and which motivate the statutes passed to regulate them; and 
from this investigation he has drawn some rather surprising and important 
conclusions. For this valuable result we are indebted to the fact that 
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he is writing for French lawyers and merchants, whose desire to know the 
American law is entirely practical; they are more interested in learning the 
actual fate of a French association in America than the legal theory by 
which that result will be justified. 

A part of the work is an excellent summary of the common law regulat- 
ing foreign corporations, and the constitutional provisions applicable to 
them. The most original and characteristic part of the work, however, is 
the collection and rationalization of statutory provisions. An excellent 
example of this is his Chapter I of Book I: Conditions preventing the- 
right to do business. The sections (each citing the statutes of those states 
which have legislated on the subject) are: designation of an agent to re- 
ceive service; designation of a place of business; agreement not to remove 
causes to the federal courts; name not to include certain words (bank, 
trust, etc.); agreement not to violate the anti-trust law; payment of tax; 
reciprocity clause; name not to resemble that of a domestic corporation; 
minimum part of the capital to be subscribed; minimum part of the capital 
to be paid in; amount of capital employed in the state not to exceed a 
fixed sum; assets must be equal to liabilities; deposit of guaranty fund 
with the Treasurer; par value of the shares to appear on the certificates; 
object of the corporation not to be unlawful; purpose of the corporation 
not to be contrary to public policy; not to do business in more favorable 
conditions than a domestic corporation; purpose and methods of the corpo- 
ration to be just and equitable; no powers or responsibilities to exceed 
those of domestic corporations. A similar chapter is found in Book II: 
Causes for revoking the authorization to do business in the state. There 
are here sixteen sections, each discussion a different cause. The excellence 
of this method for conveying to the French lawyer a fair idea of the treat- 
ment of foreign corporations in America is obvious; and for the American 
lawyer these chapters furnish a useful analytical summary of the statute 
law. 

There is a good bibliography. An interesting preface by M. le Profes- 
seur H. Levy-Ullmann explains the plans of the University of Paris for 
teaching foreign and comparative law; an undertaking of which this book 
is the brilliant first fruit. 

J. H. BEALE. 





HANDBOOK OF EQuity JURISPRUDENCE. By James W. Eaton. Second edition 
by Archibald H. Throckmorton. St. Paul: West Publishing Co. 1923. 
pp. 711. 


ILLUSTRATIVE CASES ON EQuity JURISPRUDENCE. By Archibald Throck- 
morton. St. Paul: West Publishing Co. 1923. pp. 611. 


Eaton’s Handbook, published in 1901 as one of the “ Hornbook Series,” 
though probably not widely used by practitioners, is familiar to students 
of equity. It is an attempt not merely to explain the general principles 
of equity, but to present the application of those principles in practically 
all the fields of equity jurisdiction, with adequate citation of authorities — 
all within the compass of a single medium-sized volume. Of necessity 
there is little discussion, either of specific cases or of mooted questions. 
Such an important subject as that of bona fide purchasers for value, for 
instance, is disposed of in eight pages. Considering the nature and inherent 
difficulty of the task, it was on the whole well done. 

Mr. Throckmorton, who now presents a second edition, does not profess 
to have made any radical changes in Eaton’s work. He has simply brought 
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the book down to date by the citation of recent significant cases, and by 
the revision and extension of such topics as have been notably developed 
during the last generation. At certain points one wishes he had done more. 
To employ again the instance of the treatment of the subject of bona fide 
purchasers, Eaton, in the first edition, wrote (p. 157): “The authorities 
are conflicting as to whether a defendant, who is a subsequent bona fide 
purchaser of a mere equitable interest, can avail himself of the defense 
permitted by an application of this doctrine as against a plaintiff who is the 
holder of the legal title. The weight of authority, however, seems to be 
in favor of permitting the defendant in such a case to avail himself of 
such defense.” This is misleading, to say the least, and is hardly supported 
by the cases cited. Moreover, while the authorities are said to be in 
conflict, there is no reference to cases contra. Professor Throckmorton 
lets the paragraph stand in the second edition (p. 139), contenting himself 
with the addition of a bare citation of Professor Ballantine’s recent article,! 
in which he says that it is now held that in the absence of a strong case 
of estoppel the bona fide purchaser for value of an equitable interest is not 
protected. 

In the extensions of the text which the editor has made, as well as in 
the citation of new cases, he has exercised care and sound judgment. A 
noteworthy addition relates to injunctions in labor disputes and in cases 
of unfair competition, topics which were not dealt with in the first edition. 
In conformity with the original plan, there is little attempt to discuss the 
questions involved, but the American law is concisely stated and the im- 
portant cases cited. Again, the reader is given a brief summary of the 
law on the protection of interests of personality, with a citation of Dean 
Pound’s well-known article in this Review. These instances are typical of 
the editor’s work. Needless to say he has greatly increased the usefulness 
of the book. 

For use in connection with Eaton, Professor Throckmorton has compiled 
a casebook of his own. The arrangement of the text is followed and the 
volume contains one hundred and forty-two cases, mostly American and 
many of recent date. The book is not designed for case method study, 
but to illustrate the application of the more important doctrines and rules 
of equity. For this purpose, the cases appear to be admirably selected. 


FREDERICK C. Woopwarb. 
1 6 Minn. L. Rev. 87. 





